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OP1 NI ON

Franks. J.

In this divorce action, the husband appeals fromthe
Trial Court’s determination of the classification of property
as marital property and the division of the marital estate.

The parties were married in 1984, and resided
together for approximately nine years. Prior to their
marriage, the husband had purchased a house and | and at 2606

Crescent Club Drive (?Crescent Club property?), and the wfe



had purchased 2.5 acres of uninproved | and on Sceni c H ghway
in Hamlton County. Title to the Crescent Club property is
hel d solely by the husband, and the title to the Scenic
H ghway property is titled solely to the wfe. However, the
Trial Judge declared both properties to be marital property
and awarded the Scenic H ghway property to the husband, and
the Crescent Club property to the wife. The Court did not
pl ace a value on the Crescent C ub property, but concl uded
t here was approxi mately $74,000.00 in equity in that property,
but he did find that the Scenic H ghway property was val ued at
$30, 000. 00.

When t he husband purchased the Crescent C ub
property he nmade a downpayment of $73,000.00, and borrowed
$9, 500. 00 from his soon-to-be wife, and gave her a prom ssory
note in return, which was applied as an additional downpaynent
on the property, as well. Wen the wife purchased the Scenic
Hi ghway property, which was al so before the parties married,
t he husband paid $10, 000. 00 toward the purchase of that
property.

This case is before us de novo with a presunption of
correctness as to factual issues. T.R A P. Rule 13. The
evi dence establishes that the husband, in addition to making
t he downpaynent on the Crescent Club property, paid the
nont hly nortgage paynents out of his nonies, and the
downpaynent, with the exception of the loan fromthe wfe,
cane fromthe husband’ s inheritance.

In defending the Trial Court’s classification of the
property, the wife argues that the doctrine of transnutation
is applicable here. W cannot agree. Batson v. Batson, 769
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S.W2d 849 (Tenn. App. 1988) is instructive. The Court first
observed:

Tennessee is a ?dual property? jurisdiction because
Its divorce statutes draw a di stinction between
marital and separate property. Since Tenn. Code
Ann. 836-4-121(a) (Supp. 1988) provides only for the
division of marital property, proper classification
of a couple’s property is essential. See 3 Famly
Law and Practice 837.08[ 1] (1988). Thus, as a first
order of business, it is incunbent on the tria

court to classify the property, to give each party
their separate property, and then to divide the
marital property equitably. See 2 h. dark, The Law
of Domestic Relations in the United States 816.2, at
183-84 (2d ed. 1987).

Tenn. Code Ann. 836-4-121(b) contains the
ground rules for classifying property, and little
el aboration is needed beyond the statute itself.
Tenn. Code Ann. 836-4-121(b)(2) defines ?separate
property? as:

all real and personal property owned by a
spouse before nmarriage; property acquired in
exchange for property acquired before marri age;
i ncome from and appreciation of property owned
by a spouse before marriage except when
characterized as marital property under

subdi vision (b)(1); and property acquired by a
spouse at any tinme by gift, bequest, devise or
descent .

This Court has construed this section to nean that
gifts by one spouse to another of property that
woul d otherwi se be classified as marital property
are the separate property of the recipient spouse.
This Court has also found that the portion of a
spouse’ s pension or other retirenment benefit
attributable to creditable service prior to the
marriage i s separate property.

The Court then went ahead to di scuss the doctrine of
transnut ati on and sai d:

[s]eparate property may becone part of the marita
estate if its ower treats it as if it were marita
property. Professor Cark describes the doctrine of
transmutation as foll ows:

[ Transnut ati on] occurs when separate property
is treated in such a way as to give evidence of
an intention that it becone marital property.
One nethod of causing transnutation is to
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purchase property with separate funds but to
take title in joint tenancy. This may al so be
done by pl acing separate property in the nanes
of both spouses. The rationale underlying both
these doctrines is that dealing with property
in these ways creates a rebuttable presunption
of a gift to the marital estate. This
presunption is based al so upon the provision in
many marital property statutes that property
acquired during the marriage i s presuned
marital. The presunption can be rebutted by
evi dence of circunstances or comuni cations
clearly indicating an intent that the property
remai n separat e.

1 H dark, The Law of Donestic Relations in the
United States 816.2, at 185 (1987).

Several reported and unreported cases have discussed

and applied the doctrine of transnutation in property

settlenent situations, but none is applicable to the facts of

this case.

During the course of the trial, the husband

expl ai ned why he held title solely to the Crescent C ub

property. He said:

Q

Q

A

M. Patton, was there any reason why you did
not purchase this property at Crescent C ub
with Ms. Patton prior to the marri age?

Yes, sir, there is.
What is that reason?

Well, Ms. Patton, Betsy had been married three
times previous to our marriage, three tines
previously. | would be putting nyself |

t hought at great risk to purchase anything
jointly with her. | really didn't know what
woul d happen, what would transpire in the
marriage, but the history pretty much speaks
for itself so | was trying to protect ny assets
and ny property.

Did you ever transfer any interest of the
Crescent Club property to Ms. Patton?

No, sir.

The parties resided in the Crescent Club property, but this



fact al one does not trigger the doctrine of transnutation.
The evidence is clear that the husband intended that this
property be his separate property, as evidenced by the | egal
title and his paying the nortgage paynents, taxes and

mai nt enance out of his inconme. Mreover, the evidence
preponder ates agai nst the finding that the Scenic H ghway
property was nmarital property.

Fromthe parties’ testinony, both are of the opinion
that the Crescent Club property has nore equity than found by
the Trial Court. The wife would be entitled to any increase
in the value of the Crescent Club property during the marriage
because she substantially contributed to the appreciation and
preservation of the property. Harrison v. Harrison, 912
S.W2d 124 (Tenn. 1996). W conclude that the Crescent C ub
property shoul d be sold, the bal ance of the indebtedness be
pai d, and the husband be then given the $73, 000. 00 downpaynent
whi ch he paid, with any remaini ng noney divided equal ly
between the parties. The Scenic H ghway property we find is
the wife's separate property, and she is awarded that tract.
The $9,500.00 note to the wife will be set off against the
husband’ s $10, 000. 00 paynment toward the purchase of the Scenic
H ghway property. The Henphill property which was al so the
wife's separate property, is |likew se awarded to the wfe.

The husband al so conpl ai ns about the award of
personal property to the wife. At the tinme of separation, the
husband t ook personal property fromthe house, but contends
that there is additional property that he inherited fromhis
not her whi ch he shoul d be awarded, and is now in the
possession of the wife. The husband raised this issue before
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the Trial Judge in the notion for a newtrial, and the Trial
Judge appointed a nediator to resolve the dispute, but
apparently the husband did not neet with the nediator although
several opportunities were given. W do not grant the husband
relief on this issue because he failed to take action
available to himto prevent the alleged error. T.R A P. Rule
36(a).

The judgnent of the Trial Court is affirmed as
nodi fied, and the cause remanded with the costs assessed one-

half to each party.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.



