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OPI Nl ON ON PETI TI ON TO REHEAR

Franks. J.

The plaintiff has filed a petition for rehearing
whi ch asserts that we overlooked plaintiff’s response to a fax
fromFrye' s attorney which was nentioned in the original
opi ni on.

REM a partnership consisting of Dewey Randal |



Waddel |, Elizabeth Waddel | Short, M chael Lynn Waddell, and
Waddel | Enterprises, Inc., faxed Frye a specinen deed on
January 30, 1995. A dispute then arose over REMs failure to
provi de a partnership certificate of acknow edgnent and a
corporate resolution from Waddel|l Enterprises, Inc. According
to the affidavit of the title attorney at Charter Savi ngs Bank
(Frye's lender), the attorney for REMwas notified of these
problenms. On March 6,1995 a fax from Frye’s attorney inforned
REM t hat the | ender bank required a corporate resolution for
good title and that until this was done, he considered REMin
breach of the settlenent agreenent. REMthen faxed Frye a
deed that included a partnership certificate of

acknow edgnent .

Frye did not appear at the schedul ed cl osi ng.

On March 7, 1995 REM filed an Application for Entry
of Final Judgnment asking the court to enter judgnent as
provided in the settlenment agreenment. On March 14, 1995 the
Chancel lor ruled that Frye had ?not fulfilled his obligations
under the Conprom se and Settlenent . . . Plaintiff is
entitled to imediate entry of a final judgnent under the
Conprom se and Settlenment . . . .? The Court stated that the
cloud asserted on the title was wongful, null, and void, and
t hat REM coul d recover $20, 000.00 in damages.

Qur opinion was issued an May 23, 1996. W
determ ned that a corporate acknow edgnent was necessary to
convey valid title and renanded the case to determ ne which
party breached the settlenent agreenent.

Appel lant in his brief had argued that REM had
failed to tinely satisfy two el ements necessary for an
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effective conveyance, a partnership acknow edgnent and a
corporate resolution, which were believed to be required
because Waddel |l Enterprises, Inc., a corporation, was a one of
REM s partners.

Whil e we addressed the issue of the partnership
acknow edgnent, we overl ooked the acknow edgnent that was
submtted and in the record. Since REM had provi ded an
acknow edgnent, signed by all of the partners, that point was
noot .

The issue of whether a corporate resol ution was
required is governed the foll ow ng provision:

T.C.A. 8 61-1-109 reads:

Conveyances of real property. - (a) Wen title to
real property is in the partnership nane, any
partner may convey title to such property by a
conveyance executed in the partnership nanme, but the
partnership nmay recover such property under the
provisions of 8 61-1-108(a), or unless such property
has been conveyed by the grantee or a person
claimng through such grantee to a hol der for val ue
wi t hout know edge that the partner, in making the
conveyance, has exceeded his authority.

T.C. A 61-1-108(a) reads:

Agency of partners. - (a) Every partner is an agent
of the partnership for the purpose of its business,
and the act of every partner, including the
execution in the partnership nane of any instrunent,
for apparently carrying on in the usual way the

busi ness of the partnership of which he is a nenber,
bi nds the partnership, unless the partner so acting
has in fact no authority to act for the partnership
in the particular matter, and the person wth whom
he is dealing has know edge of the fact that he has
no authority.

When Waddel | Enterprises, Inc. entered the
partnership agreenment, it becane a partner governed by the
Partnership Act. See Cultra v. Cultra, 221 S.W2d 533 (Tenn.

1949). Although Cultra was drawi ng a di stinction between



property which would stay part of the partnership and property
whi ch descended to the heirs of a deceased partner, its
hol di ng that partnership rules take precedence is applicable.
See Putnamv. Shoaf, 620 S.W2d. 510 (Tenn. App. 1981); also
see Holconb v. Fulton, 43 B.R 273 (MD. Tenn., 1984). As a
partner, Waddell Enterprises’ conveyance of property was
governed by the sane 861-1-109 partnership provision as the

ot her partners. A corporate resolution was therefore not
necessary.

REM supplied a deed and acknow edgnment before the
deadline for the agreenment. G ven that the conveyance was
governed by partnership rules which do not require a corporate
resol uti on, REM supplied the necessary el enents for a good
title. As Frye's refusal to close the deal therefore breached
the obligation of the settlenent agreenent, we concl ude the
Trial Court’s award of danmages to REM shoul d be affirmed.

To the extent that this opinionis in conflict with
our original opinion, the original opinion is recalled and
nmodi fi ed.

The judgnent of the Trial Court is affirmed and the
cause is remanded for entry of judgnent with cost of the

appeal assessed to appellant.

Her schel P. Franks, J.
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Don T. McMurray, J.

Charl es D. Susano, Jr., J.



