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OP1 NI ON

Susano, J.
These consol i dated cases i nvol ve sal es and use tax

deficienci es assessed by the Comm ssi oner of Revenue

(Comm ssioner). The taxpayers, School Cal endar Conpany (SCC) and



Morrison Printing Conpany, Inc. (Mrrison), filed separate
actions agai nst the Comm ssioner pursuant to T.C. A § 67-1-1801"
seeking a determ nation that the assessnents were inproperly
made. These suits were heard by the trial judge at a joint bench
trial on August 22 and 23, 1995. He found that the assessnents
were not legally justified and entered judgnent for the

t axpayers. The Conmi ssioner appealed. W affirm

The pivotal issue in this case is whether SCC sells its
products or gives them away, free of charge. The Comm ssioner
clainms that SCC sinply sells advertising for the poster-size
athletic cal endars and pocket-size schedule cards that it
produces for schools and coll eges around the country; and that it
then distributes the cal endars and schedul e cards w t hout charge.
He contends that since SCC does not sell a product, it is
responsi bl e for sales and use tax on paper, ink and ot her
supplies that are blended into the cal endars and schedul e cards.
He al so assessed a tax on nachi nery purchased by SCC. He further
contends that Morrison, a general commercial printing conmpany, is
obligated for sales tax on press tine it sells to SCC for the

printing of the latter’s products.

as pertinent here, T.C.A 8§ 67-1-1801 provides as follows:

(a)(1) In all cases in which any officer, charged by
law with the authority to assess taxes which are
collected or adm nistered by the comm ssioner of
revenue, shall assess a tax alleged or claimed to be
due, if the taxpayer against whom the assessnment is

made believes the assessment to be unjust, illegal or
incorrect, the taxpayer’s remedi es shall be as
foll ows:

* * *

(B) The taxpayer may file suit against the

comm ssioner in chancery court in the appropriate
county in this state, challenging all or any portion
of the assessnent



On the other hand, the taxpayers argue that SCC does
sell its products “for a consideration” and that the transactions
taxed by the Conm ssioner are exenpt from sal es and use taxes
under a nunber of statutory exenptions. SCC contends that it is
a “specially niched printer.” It vigorously disputes the
Comm ssioner’s contention that it is nothing nore than a typical

advertising agency.

“Qur review of findings of fact in tax cases, as in
other civil actions, is ‘de novo upon the record of the trial
court, acconpani ed by a presunption of correctness of the
finding, unless the preponderance of the evidence is otherw se.’”
Heart hstone, Inc. v. Hardy Myers, 809 S.W2d 888, 890 (Tenn.

1991) (citing Rule 13(d), T.R A P.). See also Sears Roebuck &

Co. v. Wods, 708 S.W2d 374, 378 (Tenn. 1986).

| . Fact s

The operative facts are essentially undi sputed,

however, the legal effect of those facts is sharply contested.

SCC and Morrison are whol | y-owned subsi di ari es of
Morrison Communi cations, Inc., a fam|y-owned corporation. Al
three businesses are located in the sane facility in Mrristown.

They share a nunber of enpl oyees.

Morrison is a general commercial printer. It has a

printing press; SCC does not. SCC contracts with Mrrison for



press tinme. Morrison also provides printing services to other

conpani es.

The vast majority--over 90% -of SCC s revenues cones
from adverti sers and sponsors whose advertisenents or nanes
appear on the cal endars and schedul e cards produced by the
conpany. The schedul e cards represent a small part of the
conpany’s total business; the bulk of its business is the
production of school athletic calendars. During the audit
peri od- - Decenber 31, 1988 to Decenber 31, 1991--SCC distributed
3.8 miillion calendars. It received $16.5 million in revenues

from cal endars and schedul e cards during the audit peri od.

SCC s custoners are schools and colleges. 97% of the
revenues associated with those custoners cone from out-of-state

educational institutions.

SCC s representatives attend coaches’ clinics to
pronote the conpany’s products. Most of its |eads cone from
these clinics. Coaches at the clinics who are interested in
SCC s cal endars and/ or schedule cards fill out information cards
directed to SCC. The conpany then contacts the interested
parties by phone or by on-site visits from conpany

representatives.

The conpany nmaintains a price list setting forth the
prices for various types of calendars. The cost of the cal endars
i s dependent upon their size, nunber of colors, quantity ordered,

and other features. Once a school selects a calendar with the



desired features, SCC quotes a price for that product fromits
published price list. Wen all of this is agreed upon, SCC and
t he school enter into a contract for the production and delivery

of a certain quantity of cal endars.

The educational institutions pay the full contract
price in only five percent of the cases. In the other cases,
funds nust be raised in the conmunity to pay for the cal endars.
Soneti mes, the schools do their own fund raising; but in nost
i nstances, the schools avail thenselves of SCC s offer to have
its field representatives contact potential advertisers and
sponsors to seek advertisenments or sponsorships to finance the
cost of the calendars. Typically, one advertiser or sponsor is

selected to fund the production of the schedul e cards.

The testinony at trial indicates that in over half of
t he cases, the schools have to nmake up the difference between the
cost of the product selected by the school and the funds secured

from advertisers and sponsors.

The cal endars and schedul e cards are not shipped to the
schools until the full contract price has been paid by the

advertisers, sponsors, schools, or other source.

SCC is directly involved in all phases of the printing
of the cal endars and schedul e cards except the actual putting of
the ink on the paper. This latter function is contracted out to
Morrison, but is supervised by SCC. SCC mai ntains equi pnent and

facilities to do all of the pre-press functions as well as the



functions that occur after ink is put on the paper by Mrrison.

The various functions of the total printing process were

descri bed by the President of SCC

Q Explain to the Court the conmponents of
the printing industry and where you get this
term pre-press operation.

A.  The printing industry has three basic
processes. The first is the pre-press
operation, which is where all the of [sic]
work is assenbled to make up the fina
product. The type is set. The picture is

ei ther scanned in or shot on the canera. The
design work is done. The stripping is done,
and the plate making is done. So it is a
departnment that’s -- and it’s in a |lot of
change right now [It’s going froma manua
to an electronic system At any rate, that’s
the first part.

The second part is the plate part. That's
where the nmetal plate is actually attached to
the press. The paper is |oaded into the
press and ink into the press, and then the
product is then put through the press.

The third operation is the bindery and
finishing. Anything that needs to be done to
make a final product is done in that area.

It could be trinmred on the cutter. It could
be fol ded on the folding machine. 1t could
be gathered on a saddle gatherer. 1t could

have hol es punched in it. Watever needs to
happen happens in that bindery and finishing
ar ea.

Q Are all three parts of those part of the
printing industry?

A.  Yes, they are.

SCC s part of the printing process as to a given calendar is

conpleted in three days;

m nut es.

Morrison’s function takes only about 20



According to its President, SCC produces the plate,
takes it along with the paper and other supplies to the part of
t he buil ding housing Mrrison's press, and then supervises the
putting of the ink on the paper. Once the product cones off the
press, SCC takes it back to its part of the building for binding
and ot her necessary conpletion work, after which it is mailed to
the schools. Generally, the advertisers and sponsors al so

recei ve sonme quantity of the products.

Typically, the cal endars contain team and/or other
pi ctures, schedul es, advertisenents or sponsors’ nanes, and a

cal endar.

At the tinme of trial, there remai ned an unresol ved
assessnent as to SCC of $50,696.06 for materials purchased on
resale certificates and $10, 965. 02 for nmachi nery purchases. The

unresol ved assessnment as to Morrison anounted to $133, 901.

1. Law

As pertinent to this appeal, a sales or use tax is
i nposed in Tennessee pursuant to the follow ng statutory

aut hority:

It is declared to be the legislative intent
that every person is exercising a taxable
privil ege who:

(1) Engages in the business of selling
tangi bl e personal property at retail in this
st at e;

(2) Uses or consunmes in this state any item
or article of tangible personal property as
defined in this chapter,



T.C.A 8 67-6-201 (1) and (2). Al such covered transactions are
t axabl e unl ess they are exenpt fromtax under one or nore of the

statutory exenptions.

Taxing legislation is strictly construed agai nst the
taxing authority. Hearthstone, 809 S.W2d at 890; Sears, Roebuck
& Co., 708 S.W2d at 378; however, exenptions are strictly
construed agai nst the taxpayer. Kingsport Publishing Corporation
v. Osen, 667 S.W2d 745, 746 (Tenn. 1984); Shearin v. Wods, 597
S.W2d 895, 896 (Tenn. 1980). “An exenption nust not be
br oadened beyond the command of the provision.” Sears, Roebuck &

Co., 708 S.W2d at 378.

“Il'ln a suit against the state by a taxpayer claim ng
an exenption fromtaxation the burden is on the taxpayer to
establish his exenption; every presunption is against it and a
wel | -founded doubt is fatal to the claim” Wods v. General
Ols, Inc., 558 S.W2d 433, 435 (Tenn. 1977). See al so Kingsport
Publ i shing Corporation, 667 S.W2d at 746; Sears Roebuck & Co.,
708 S.W2d at 378. “The burden of proof is upon the taxpayer to
prove that the assessnment nmade is incorrect and to prove its
right to recovery by clear and convincing evidence.” Ednondson

Myt. Service, Inc. v. Wods, 603 S.wW2d 716, 717 (Tenn. 1980).

I11. Analysis



SCC clains that it sells cal endars and schedul e cards
to the schools and colleges with whomit contracts. It clains a
right to the “sale for resale” exenption? found at T.C. A § 67-6-
102(23)(A);® the exenption stated at T.C. A § 67-6-
102(23)(E)(i);* and the exenption at T.C A. 8§ 67-6-313(a).> As
to the assessnent nmade by the Conm ssioner on its nmachinery
purchases, it clains an exenption under T.C.A 8 67-6-
102(12)(A).° Morrison clains that its charges for press tine are
| i kewi se exenpt since the press tinme is a part of the

manuf acturi ng of products for resale.

2Some of the code sections applicable to this case have been renumbered
since the audit period. Since there have been no changes in substance, we
have used the code sections in effect at the present tinme.

T.C.A 8 67-6-102(23)(A) provides, in pertinent part, as follows:

“Retail sales” or “sale at retail” means a taxable
sal e of tangi ble personal property or specifically
taxabl e services to a consunmer or to any person for
any purpose other than for resale

(Enphasi s added.)

‘T.C.A 8 67-6-102(23)(E)(i) provides, in pertinent part, as follows:

“Sale at retail,” “use,” “storage,” and “consunption”
do not include the sale, use, storage or consunption
of: (i) industrial materials...for future processing
manuf acture or conversion into articles of tangible
personal property for resale..

(Enphasi s added).

T.C.A. § 67-6-313(a) provides, in pertinent part, as follows:

It is not the intention of this chapter to levy a tax
upon articles of tangi ble personal property...produced
or manufactured in this state for export.

(Emphasi s added). This statute provides an exenmption “for personal property
exported for resale.” Hearthstone, 809 S.W2d at 891 (enphasis addded).

T.c.A 8 67-6-102(12) (A) provides, in pertinent part, as follows:

“lIndustrial machinery” nmeans:

(A) Machinery, apparatus and equi pnent...which is
necessary to, and primarily for the fabrication or
processi ng of tangible personal property for resale..

(Enphasi s added).



As previously indicated, the Conm ssioner takes a
contrary view. He strenuously argues that SCC s sole business is
the selling of advertising. He contends that SCCis not in the
printing business, but is rather nothing nore or |ess than an
advertising agency. He asserts that “there is no actual sale of
the cal endars [and the schedul e cards] to anyone.” He contends
that SCC “nmkes a finished product which is then distributed free

of charge.”

It is clear that the critical determination in this
case is whether SCCis selling a product. |If it is not, then the
purchases at issue in this case are for the end use of SCC and
neither it nor Morrison is entitled to any of the clained
exenptions. If it is selling a product, its purchases, under the
facts of this case, are either sales for resale or materials
purchased and thereafter blended into a product for resale; and,
In either event, not subject to sales or use tax. By the sane
token, if SCCis engaged in the printing business and
specifically incorporates raw materials into a finished product
that is sold to others, then the machi nery purchased by it, again
under the facts of this case, is “industrial machinery” and those
purchases are |i kew se exenpt. Under SCC s theory of this case,
Its purchases of materials and press tinme in connection with out-
of -state sales would al so be exenpt as sal es for export under

T.C.A § 67-6-313(a).

Is SCC selling a product? This question causes us to
focus on T.C. A 8 67-6-102(24)(A), the sales and use tax code

provi sion defining a “sale”:

10



“Sal e” means any transfer of title or
possessi on, or both,...of tangi ble personal
property for a consideration,..

The el enments of a sal e have been addressed by the Suprene Court:

The el ements necessary to constitute a sale
are (1) transfer of title or possession, or
bot h of (2) tangi ble personal property, for a
(3) consideration.

Vol unteer Val -Pak v. Celauro, 767 S.W2d 635, 636 (Tenn. 1989).

See al so Hearthstone, 809 S.W2d at 890.

The taxpayers’ entitlenment to each of the clainmed
exenptions is contingent upon SCC showi ng, by clear and
convincing evidence, that it sells the cal endars and cards. The

statutes clearly contain

...a requirement that the dealer actually
resell goods and services or manufacture
products for resale. Oherwi se the dealer’s
purchases are taxable. (citation omtted)

Nasco, Inc. v. Jackson, 748 S.W2d 193, 196 (Tenn. 1988). See

al so Scholl, Inc. v. Jackson, 731 S.W2d 893, 895-96 (Tenn.
1987). “Wiere goods or services do becone conponent parts of
‘“articles of tangi ble personal property for resale ...their

acqui sitions fromvendors are not included in the definition of

‘retail sales.”” |Id. at 195.

The Comm ssi oner concedes the exi stence of the first

two el ements of the statutory definition of a “sale”; but he

11



argues that the third elenent--"consideration”--is lacking. W

di sagr ee.

The process that ends with the shipnment of cal endars
and/ or schedul e cards to a school begins with a contract between
SCC and the school. W believe this contractual relationship is
a critical factor that distinguishes this case fromthose
i nvol ving advertising--financed “t hrowaways” that are distributed
free of charge. Cf. Shoppers Guide Pub. Co. Inc. v. Wods, 547
S.W2d 561 (Tenn. 1977). The contracts between SCC and the
school s are based upon a set price for a specified type and
quantity of product. That set price is the total of all the
separate charges for the various features, i.e., size, nunber of
colors, etc., and quantity of product, ordered by the school.
The cal endars and schedul e cards are not shipped to the schoo
unl ess and until that full price is contracted for or paid from

SOomne source.

It is true that in a majority of the cases, the
contract price comes from advertising or sponsorships. It is
i kewi se true that nost of those advertisenents and sponsorshi ps
are secured by solicitations from SCC acting on behal f of the
school.” W do not understand how t he node of securing the
advertisnents and sponsorshi p--whether by the school directly or
by SCC acting on the school’s behal f--affects the issue of

whether there is a sale of tangi ble personal property as

’SCC receives a written authorization to solicit on behalf of the
school s.

12



contenplated by T.C. A 8§ 67-6-102(24)(A).® That section does not

define “consideration” in a way that would limt that concept in

this case to direct paynents fromthe schools. W do not believe
there is any reason to elimnate fromthe concept of

“consi deration,” advertising and sponsorship dollars, regardl ess

of how and by whom those funds are secured, in a case where a

school has contracted to take a product at a specified price.

It is also significant that over half of the schools
directly contribute sonme portion of the contract price. This is
some further indication that the Comm ssioner’s characterization
of SCC s business as a typical advertising agency w thout a paid-

for product is not substantiated by the record in these cases.

We recogni ze that the sanple contract in the record
before us contains a provision that “[s]ervices, products and
mat erial supplied by SCCwill be at no cost to the school.” W
do not understand this provision to nean that a school is wthout
any obligation under the contract. |If the necessary funds to

purchase the cal endars or schedul e cards are secured through the

8susan Myers Keebler, the Department of Revenue’s audit manager for East

Tennessee, conceded in her testinony that if the schools thenselves sell the
advertising and then remt the contract price to SCC, a sale of tangible
personal property has occurred:

Q. Now, can the schools thenselves like in this

instance -- we didn’'t sell any advertising on this

one. The school just sent us a check

A. That's correct.

Q. Can the schools go out and sell advertising

themsel ves, get the sponsors thenselves, get the nmoney

themsel ves and then pay us for this cal endar?

A. Yes, sir.

Q Wuld that be a sale of tangible personal product?

A. Yes.

13



efforts of SCC, the school, or both, the school is contractually
obligated to take delivery. By the sane token, this provision
does not preclude a school from paying nonies directly to SCC, as
I's done in over half of the cases, in the event others do not
provide the funds to cover the purchase price or the school wants
additional cal endars or cards or other features not earlier
contracted for. |In any event, product--tangi ble personal
product--flows to the schools and “consideration” for that

product flows to SCC

W find and hold that the evidence does not
preponder at e agai nst the Chancellor’s judgnment that SCC sells
cal endars and schedul e cards “for a consideration.” This being
the case, it follows that we find clear and convi nci ng evi dence
in the record to support the exenptions clained by SCC and
Morrison as to the transactions for which the Comm ssioner nmade a

defici ency assessnent.

In view of our finding that the taxpayers are entitled
to the clainmed exenptions, it is not necessary for us to reach
t he taxpayers’ issue that because no assessnents were nade as a
result of earlier audits, they are entitled to the benefit of
T.C.A 8 67-1-108, the section of the code that prohibits
retroactive application by the Conm ssioner of a change of
policy. Cf. Menphis Shoppers News, Inc. v. Wods, 584 S W2d

196, 200 (Tenn. 1979).

The judgnent of the trial court is affirmed. Costs on

appeal are taxed to the appellant. This case is remanded for
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such further proceedings as may be necessary consistent with this

opi ni on.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.
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