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This is a declaratory judgnent action. The conpl aint
seeks a declaration that a | oss caused by damage to the
plaintiff’s building is covered under a conmercial property
i nsurance policy issued by The Shel by | nsurance Conpany (Shel by).
Foll owi ng a bench trial, the Chancellor held that there was
coverage under the policy and awarded the plaintiff a judgnent
for $12,352.92. Shel by appeals, arguing that there is no
coverage because the prem ses were vacant at the tine of the
loss. It also argues that the loss is not covered because the
policy excludes coverage for danages “[c]aused by or resulting
fromtheft.” The plaintiff, Ted C. Smith (Smth), raises, as an
addi tional issue, the failure of the trial court to award the

statutory bad faith penalty authorized by T.C A 8 56-7-105(a).

Qur review is de novo; however, the record conmes to us
acconpani ed by a presunption of correctness that we nust honor
unl ess the evidence preponderates against the trial court’s
findings of fact. Rule 13(d), T.R A P.; Cty of Kingsport v.
Stewart, 920 S. W2d 658 (Tenn. App. 1995). The trial court’s
conclusions of law are not entitled to a presunption of
correctness. Union Carbide Corp. v. Huddleston, 854 S.W2d 87,

91 (Tenn. 1993).



On or about March 2, 1993, an unknown person (or
persons) surreptitiously entered a building in which Smth was
war ehousi ng personal property and ripped out electrical wring,
pl unmbi ng pi pes, and condenser coils in the air conditioning
system in order to extract copper wiring and tubing. 1In the
process of renoving the copper, the individual (s) did extensive
damage to the interior of the building. Smth reported the
incident to the police, who in their report |listed the incident
as a theft. Thereafter, Smth filed a claimw th the insurance

agent through whom the policy had been secured.

On April 5, 1993, a representative of Shel by sent Smth

a letter, which stated, in part, as foll ows:

In order that the Conpany nmay continue to
handl e this matter, we want you to know that
we are proceedi ng under a Reservation of
Rights. W are reserving our rights under
the policy for the follow ng reasons:

* * * *

6. Vacancy

If the building where | oss or

damage occurs has been vacant for

nore than 60 consecutive days
before that | oss or damage, we
will:

a. Not pay for any |oss or damage
caused by any of the follow ng
even if they are Covered
Causes of Loss:

(1) Vandalism
(5) Theft; or
(6) Attenpted theft.



As you can see fromthe above, it is probable
that all or a part of your |oss may not be
covered under your insurance policy. W
shall contact you further as soon as a
deci si on regardi ng coverage has been nade.

(bold print inoriginal). On June 1, 1993, Shelby sent Smth a
| etter denying coverage. That correspondence also relied upon
t he vacancy provision. No nmention was nmade of any other policy

provision in either letter.

On January 6, 1994, the plaintiff filed the conplaint

in the case at bar. Shelby’s answer was filed on March 7, 1994.

On August 28, 1995, Shelby filed a Motion to Anend its

Answer to include, anong other things, the follow ng defense:

under “Causes of Loss-Basic Form
subsection 8", the defendant avers that no
coverage is provided for vandalism caused by
or resulting fromtheft except for the
bui | di ng damage caused by the breaking in or
exiting of burglars.

The Chancel | or conducted a hearing on Septenber 8,
1995. He found the followi ng operative facts pertaining to the

cause of the |oss:

Soneone . . . got into that property .

and ripped out the electrical conduit and
parts of heat punps and air conditioning

equi pnrent, and generally, ripped the interior
of the building apart, evidently to take the
copper out of the conduit and out of the air



condi ti oner and out of other interior parts
and portions of the building, and renoved
that copper and took it with them | eaving the
bui l ding in a damaged conditi on.

He determ ned that the “vacancy” provision referred to in the
conpany’s reservation of rights letter was not applicabl e,
finding that the property was in fact occupied by Smth and being
utilized by himas a warehouse.' Curiously, the Chancellor did
not address, in any way, Shelby’s defense based upon the

excl usionary | anguage pertaining to | oss caused by theft.?

In Tata v. Nichols, 848 S.W2d 649 (Tenn. 1993), the
Suprene Court reiterated the famliar general principles

applicable to the construction of insurance policies:

The anal ysis used in construing insurance
policies is well settled. "lInsurance
contracts like other contracts should be
construed so as to give effect to the

i ntention and express | anguage of the
parties.” Blaylock & Brown Construction,
Inc. v. AlU Insurance Co., 796 S.W2d 146,
149 (Tenn. App. 1990). Words in an insurance
policy are given their comon and ordi nary
meani ng. Were | anguage in an insurance
policy is susceptible of nore than one
reasonabl e interpretation, however, it is
anbi guous. See e.g., Mdss v. Golden Rule
Life Insurance Co., 724 S.W2d 367, 368

The chancellor also rejected Shel by’'s defense that Smth did not have
an insurable interest in the property. Shelby did not appeal this ruling

20ur review is not restricted to the trial court’s findings. W nust
determne if the result reached by the |l ower court is correct regardless of
“the reasoning enployed to reach the result.” Kelly v. Kelly, 679 S.W 2d 458,
460 (Tenn. App. 1984).



(Tenn. App. 1986). Were the anbi guous
| anguage Iimts the coverage of an insurance
policy, that |anguage nust be construed
agai nst the insurance conpany and in favor of
the insured. Allstate Insurance Co. V.
Watts, 811 S.W2d 883, 886 (Tenn. 1991).

Id. at 650. We approach our de novo review with these principles

in mnd.

Al t hough not addressed by the Chancellor, we believe
Shel by’ s defense based upon the “theft” exclusion is dispositive
of this appeal. Therefore, we will first address that issue. W
will, as a part of our inquiry, examne the plaintiff’s theory
t hat Shel by should not be permtted to assert this exclusion

under the facts of this case.

Smth argues that because neither the reservation of
rights letter nor the coverage denial letter nentioned the danmage
“[claused by or resulting fromtheft” exclusionary provision,
Shel by has either waived its rights under that provision or is

equi tably estopped fromrelying upon those rights. W disagree.

It is clear that Shel by has not expressly waived
reliance on the “theft” provision, as the reservation of rights

| etter contains the follow ng statenent:



No act of any Conpany representative, while

I nvestigating, negotiating settlenent of the
claimor defending a |lawsuit, shall be
construed as wai ving any Conpany rights. The
Conpany reserves the right under the policy
to deny coverage to your [sic] or anyone

cl ai m ng coverage under the policy.

The question then is whether Shel by should be equitably estopped
fromasserting this exclusionary provision. As stated by the
Court of Appeals in the case of Gtter v. Tennessee Farnmers Mit.

Ins. Co., 450 S.wW2d 780, 783 (Tenn.App. 1969),

[t] he essential elenments of an equitable
estoppel as related to the party claimng the
estoppel, are, (1) lack of know edge and of

t he neans of know edge of the truth as to the
facts in question; (2) reliance upon the
conduct of the party estopped, and (3) action
based thereon of such a character as to
change his position prejudicially. Provident
Washi ngton Ins. Co. v. Reese (1963), 213
Tenn. 355, 373 S.W2d 613.

Id. The Gtter court noted that “the crux of the issue on
equi t abl e estoppel is whether the conplainant relied on these
statenents and this conduct and thereby changed her position
prejudicially.” 1d. Subsequent cases dealing with equitable

est oppel have |i kew se enphasi zed the reliance and detri nental
change of position requirements. See Robinson v. Tennessee
Farmers Mut. Ins. Co., 857 S.W2d 559, 563 (Tenn.App. 1993) (“The
burden of proof is on the insured to prove that a

m srepresentati on was nmade and that the insured reasonably relied

upon the m srepresentation.”); Spears v. Comrercial Ins. Co. of



Newar k, N.J., 866 S.W2d 544, 549 (Tenn.App. 1993) (“The party
al | egi ng wai ver nust show how he has been prejudi ced by any

change of position.”)

In the case at bar, Smith has not denonstrated that he
undert ook a prejudicial change in position based upon Shel by’s
letters. Qur research reveals that a contention quite simlar to
Smth's has been nmade in at |east two prior Tennessee cases, and
was summarily rejected in both instances. The first case

elicited the follow ng comments fromthe Suprenme Court:

The second contention, that there was a

wai ver of the policy provisions nmentioned, or
that the Insurance Conpany is estopped to
rely thereon, nust be deni ed.

These defenses, waiver and estoppel, are
based on a letter witten by the Conpany to
Lewel | yn wherein it pointed out certain
policy provisions under which it contended it
was not |iable under its policy. However,
since in this same letter, the Insurance
Conmpany reserved every defense available to
it under the policy, and there is no show ng
what soever of any harmor injury to the
appel | ant because of the letter, the defenses
are not good.

Lewel lyn v. State Farm Mut. Auto. Ins. Co., 438 S.W2d 741, 742-

43 (Tenn. 1969) (enphasis added; footnote omtted).

In Spears v. Commercial Ins. Co. of Newark, N.J.,

supra, the follow ng was sai d:



Plaintiff also contends that Conmerci al

wai ved its defense to the effect that
plaintiff had not suffered an injury caused
by accident. Plaintiff bases this contention
on a letter sent to plaintiff by Comrercia
prior to this suit. Inthis letter,
Commerci al advised plaintiff that it would
not be paying lifetine benefits under the
acci dent provision of the policy because “his
back injury occurred in 1943 prior to the
effective date of [the] policy and not while
the policy is in force.” It is plaintiff’s
assertion that this is inconsistent with the
position taken by Comrercial in this
litigation--that the injuries conplained of
in plaintiff’s conplaint were not caused by
acci dental neans.

The party all eging waiver nust show how he
has been prejudi ced by any change of
position. Prudential Insurance Co. of
America v. Falls, 169 Tenn. 324, 87 S.W2d
567, 569 (1935). Wiile we have serious
doubts as to whether there has been any
change of position by Commercial, there has
been no showi ng by plaintiff how he has been
prejudi ced by Comrercial’s alleged “change of
position.” This argunent is |ikew se w thout
merit.

Spears, 866 S.W2d at 549.

As previously indicated, Smth has not shown
detrinmental reliance upon Shelby’'s assertions in its reservation
of rights and denial letters. He refers to the fact that he
repaired the building at his own expense; but we do not see how
It can be clainmed that this activity was prejudicial to himor
even taken in reliance on Shelby’'s statenents in the two letters.

Therefore, we reject Smth' s clainms of waiver and estoppel.



W now turn our attention to the “theft”
excl usi onary | anguage of the policy upon which Shelby relies.
That exclusion is found in a section of the policy entitled
“COVERED CAUSES OF LCSS.” The relevant portions of that section

of the policy are as foll ows:

A. COVERED CAUSES OF LGSS
.o Covered Causes of Loss nean
the foll ow ng:

* * *

8. Vandal i sm rmeani ng
w Il ful and nalicious
darmage to, or destruction
of , the descri bed

property.
W will not pay for |oss
or danage:

b. Caused by or
resulting from
theft, except
for building
damage caused
by the breaking
in or exiting
of burgl ars.

(bold print inoriginal). The plaintiff does not claimthat any
of the clained |oss resulted from “danage caused by the breaking
in or exiting of burglars.” Therefore, the issue is squarely
presented: Is the plaintiff’s |l oss one resulting fromvandalism
a covered event, or danage “[c]aused by or resulting fromtheft,”

an excl uded | oss?

10



We believe the parties, by the |anguage of the policy,
I ntended to exclude from coverage the type of |loss clainmed by the
plaintiff in this case. It is significant that the exclusionary
| anguage pertaining to damage “[c]aused by or resulting from
theft” follows i Mmediately after | anguage pertaining to the
covered | oss of vandalism W believe the parties purposely
intended to reflect their understanding that damage fromtheft

woul d not be included within the general concept of vandalism

Qur holding is bolstered by the definition of vandalism
found in the policy--"willful and nalicious danmage to, or
destruction of, the described property.” This definition refers
to the type of damage caused by vandals as that concept is
ordinarily understood, i.e., damagi ng sonething sinply for the
sake of damaging it. The concept of theft is entirely different.
Athief enters a building in order to steal sonething; certainly
athief’s primary focus is not the malicious defacing,
destroyi ng, or damaging of property. |If the notivation and end
result is that of theft and the clainmed loss is “[c]aused by or

result[s] from[that] theft,” there is no coverage.

In this case, every know edgeable witness testified
that the apparent notivation for the entry into Smth's building
was the stealing of copper wiring and tubing. Significantly,
Smith hinself so testified in several instances, including the

f ol | owi ng:

11



Q Now, this photograph and your testinony
regarding Frank Barry Heating & Air, it is ny
under st andi ng that basically, that whoever
did this to your building, was interested in
t he copper?

A Yes.

Q They wanted and did take all the copper that they
could take out of this building?

A Yes.

* * * *

Q And it is your belief as you sit here today, that
the main thing that these people were interested in was
t he copper and the value to sell that copper?

A. Well, that’s ny opinion, ‘cause like | say, there's
ot her buildings all over town they was doing it at the
same time.

Robert E. Krzem nski, a |licensed electrical contractor who did

el ectrical repairs to the building, testified as foll ows:

Q And what did you di scover when you nade
your initial inspection?

A: The buil di ng was vacant and soneone had
gone in there and | believe the primary
reason for being there was to get scrap
copper. They were after wire, they were
after plunbing, they were after refrigeration
tubing, all kinds of copper they were
primarily after.

* * * *

Q Al right. Do you renenber we tal ked about, and I
t hi nk you kind of described it fairly clearly for us,
about how they took all this wiring out?

A: Unh- huh.

Q And they took all the copper out of the air
conditioning unit?

12



A Yeah.
Q They were after the copper weren't they?
A. | think at that tinme copper was pretty expensive.

Vel |, copper has been high for the last five years.
But prior to that it was pretty cheap.

Smith did not offer any proof suggesting that any part
of the damage to his building was caused by the malicious act of
another, i.e., damage sinply for its own sake. W find and hold
that the cause of Smith's | oss was danmage due to theft of the
copper wiring and tubing, and not due to covered vandalism The
damage to the building occurred because the thief or thieves
wanted to get to the copper. The CGeorgia case of Pacific
I ndermmity Co. v. N A, Inc., 172 S. E 2d 192 (Ga. App. 1969)

reaches the sanme concl usi on based upon anal ogous facts.

It is an elementary concept of insurance |aw that
parties are free to allocate risks of loss as they see fit. |If
the policy of insurance reflecting the allocation of those risks
is clear and unanbi guous, as in this case, we apply it as
witten. The parties here chose to exclude from coverage the
risk of damage to the prem ses caused by or resulting fromtheft.
Unfortunately for Smth, this is exactly the kind of damage that
occurred in this case. The Chancellor’s judgnent is contrary to

the facts in this case.

Since we find that Shel by’s defense based on its theory

that the plaintiff’s | oss was caused by or resulted fromtheft is

13



sust ai ned by the proof, we do not find it necessary to address
its alternative defense theory that the prem ses were vacant at
the time of the loss. Qobviously, it is not necessary to address
the plaintiff’s issue pertaining to the alleged bad faith of

Shel by.

For the aforenentioned reasons, the judgnment of the
Chancel lor is reversed and the conplaint dismssed at Smth's

costs. Costs on appeal are taxed and assessed to Snmith.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMurray, J.
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