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OPI NI ON

| nt roducti on

Thi s appeal involves the judicial review of five Tennessee
Publ ic Service Comm ssion orders. The orders approved tariffs
filed by AT&T Communi cations of the South Central States, Inc.,
Sprint Conmuni cati ons Conpany, L.P., and MCl Tel econmuni cati ons
Corporation. Bell South Tel ecommunications Inc., d/b/a South
Central Bell, has appealed directly to this Court pursuant to
Tenn. R App. P. 12. They assert that the Tennessee Public Service
Comm ssi on (Conmmi ssion or PSC) should have denied the tariffs, as
they violated the Commission’s prior orders and policies.
Addi tionally, Bell South contends that the tariffs at issue in
this proceeding violate the Tennessee Tel ecomuni cati ons Reform

Act of 1995.

We have decided that the PSC did not act arbitrarily or
abuse its discretion in approving the tariffs. Al so, we decline
to decide whether the tariffs violate the Tennessee
Tel econmuni cati ons Reform Act of 1995. The Commi ssion did not
render a decision with respect to its interpretation of the

Tennessee Act. Accordingly, we affirmthe Conm ssion’s deci sion.

Procedural History

This case began on Septenber 8, 1994, the date AT&T filed

Tariff No. 94-200% in the offices of the Tennessee Public Service

! Atariff is the schedule of prices and regul ations for a particular
service which is filed with the Conm ssion and serves as the official
published |ist of charges, ternms and conditions governing the provision of the
service or facility. Tariffs functions in lieu of a contract between an end
user and a service provider.



Commi ssion. Fromthat date to June 8, 1995, AT&T filed thirteen
additional tariffs? M filed three tariffs3 and Sprint filed
two tariffs.* After each of these conpanies filed their
respective tariffs, petitioner/appellant, Bell South

Tel econmuni cations, Inc. ("Bell South"), filed petitions for |eave

to intervene, to suspend the tariffs, and to set hearings.

As to the first six tariffs filed, including five AT&T
tariffs and one MCl tariff, the Comm ssion granted Bell South's
petitions to intervene, suspended the tariffs, and consoli dated
the petitions into docket nunmber 94-02610. On February 22, 1995,
t he Comm ssion heard oral argunents concerning the six petitions.
Inits final order, dated March 24, 1994, the Conm ssion held
"that the pronotions and tariffs involved here are consi stent
with previous orders and rulings of this Conm ssion and shoul d be

approved. "

On April 24, 1995, Bell South filed a petition to review
pursuant to Rule 12 of the Tennessee Rul es of Appellate
Procedure. The petition asked that this court review the March
24, 1995 order as it applied to all six of the tariffs ("Appeal
One"). Later, AT&T and MCI filed a joint notice of appearance
pursuant to Rule 12(e) of the Tennessee Rul es of Appellate
Procedure. Sprint, pursuant to Rule 21(b) of the Tennessee Rul es
of Appellate Procedure, filed a Notice of Appearance, and
requested that this Court allowit to adopt the briefs of

i ntervenors AT&T and MCI. W granted the notion.

The next set of tariffs at issue includes two AT&T tariffs

2 The nunmbers of the AT&T tariffs are 94-200, 94-277, 94-289, 94-292,
94- 293, 94-280, 94-284, 95-014, 95-016, 95-103, 95-094, 95-127, 95-139, and
95- 140.

3 The nunmbers of the MCI tariffs are 94-247, 95-003, and 95-009.

4 The numbers of the Sprint tariffs are 94-269 and 95-008.
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and one Sprint tariff. Again, Bell South responded to the filings
of the tariffs with petitions to intervene, to set hearings, and
to suspend. Although the Comm ssion failed to consolidate these
petitions, it did treat themsimlarly. It granted Bell South's
petitions to intervene, but denied Bell South's requests to
suspend the tariffs. On May 12, 1995, the Conmission filed its
final order as to all three tariffs and stated as foll ows:
"[T]hese tariffs were not in violation of the Conm ssion's policy
on intraLATA conpetition as established in prior Comm ssion
Orders and should be allowed to remain in effect.” Bell South
appeal ed this decision on July 7, 1995, by filing a petition to

review pursuant to Rule 12 (" Appeal Two").

The third group of tariffs includes two AT&T tariffs, two
MClI tariffs, and one Sprint tariff. For all practical purposes,
the history of this group is the sane as that of the second
group. Bell South filed petitions as to each tariff. The
Comm ssion then granted the petitions to intervene, but denied
Bel | South's requests that the Conm ssion suspend the tariffs.
The Conm ssion held a hearing and entered a final order on My
12, 1995. The Comm ssion concluded "that these tariffs were not
in violation of any prior Conm ssion Order and shoul d be all owed
to remain in effect.” In response to the Conm ssion's order,
Bel | South filed a petition to review pursuant to Rule 12 ("Appeal

Three").

The fourth group of tariffs includes two tariffs filed by
AT&T. After the filings, Bell South filed two petitions to
"suspend the tariff filing, convene a contested case, and all ow
| eave to intervene.” |In separate orders, the Conm ssion all owed
Bel | South to intervene in both proceedi ngs and deni ed both of
Bel | South's requests to suspend the tariffs. Later, the

Conmmi ssion considered the tariffs at its conference and concl uded
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"that the[] tariffs were not in violation of the Conm ssion's
policy on intralLATA conpetition as established in prior

Conmi ssion Orders and should be allowed to remain in effect.”
Fol l owi ng the decision in these cases, Bell South filed a petition
to review pursuant to Rule 12 on Septenber 8, 1995 (" Appeal

Four™).

The final group of tariffs also involves only AT&T. On May
22, 1995, AT&T filed one tariff, and on June 8, 1995, AT&T filed
two additional tariffs. |In June 1995, Bell South filed three
petitions to "suspend [the] tariff filing, convene a contested
case, and allow | eave to intervene."” Unlike the other cases,
here the Conmi ssion denied Bell South's petitions to intervene and
its requests to suspend the tariffs. The Conm ssion found:
"Bell's filings fail to allege any new i ssues or evidence raised
by these tariffs other than those previously reviewed and deci ded
by the Conmi ssion.” Once again, Bell South filed a petition to

review pursuant to Rule 12 on Septenber 25, 1995("Appeal Five").

Thus, as of Septenber 25, 1995, Bell South had five appeals
pending in this court. As a result, on Septenber 26, 1995, the
Comm ssion, AT&T, and MClI filed a joint notion to consolidate the
appeal s and a nenorandumin support of the notion. This court
reserved judgnent on the notion until Cctober 25, 1995, when it

ordered the appeal s consol i dat ed.

As these facts devel oped, another set of facts relevant to
the outconme of this case began to unfold. On June 6, 1995,
Governor Don Sundqui st signed the Tel econmuni cati ons Ref orm Act
of 1995("the Act") into law. 1995 Tenn. Pub. Acts Ch. 408 8§7.
Section seven of the Act amended Tennessee Code Annot ated section
65- 4- 201 by addi ng subsection (b). This subsection provides as

foll ows:



(b) Except as exenpted by provisions of state or
federal law, no individual or entity shall offer or
provi de any individual or group of telecomunications
services, or extend its territorial areas of operations
wi thout first obtaining fromthe conm ssion a
certificate of conveni ence and necessity for such
service or territory; provided, that no tel ecommuni -
cations services provider offering and providing a

t el econmuni cations service under the authority of the
commi ssion on June 6, 1995, is required to obtain
additional authority in order to continue to offer and
provi de such tel ecormunications services as it offers
and provides as of June 6, 1995.

Tenn. Code Ann. 8§ 65-4-201(b) (Supp. 1995).

On July 24, 1995, AT&T filed a petition asking the
Comm ssion to amend its existing certificate of conveni ence and
necessity. AT&T wanted the comm ssion to authorize it to
"provide interexchange tel ecomuni cati on services throughout
Tennessee regardl ess of LATA boundaries.”™ An adm nistrative
judge held a hearing and issued an initial order on Septenber 22,
1995. In the initial order, the judge denied AT&T' s petition to
anend its certificate of conveni ence and necessity, but issued
AT&T a new certificate as a "Conpeting Tel ecomruni cati ons Service
Provider." On October 13, 1995, the Comm ssion entered an order
ratifying the initial order of the admnistrative judge. None of
the parties in the present action filed an appeal as to this

order before tinme expired.

At the beginning of oral argunent, Bell South stated that it
was voluntarily dism ssing the appeal as to the AT&T tariffs. As
a result, Appeal Four and Appeal Five are voluntarily dism ssed
because both contained only AT&T tariffs. Further, AT&T had
filed seven of the tariffs in the remaining appeals. Thus, this
court is left with three appeals, which we consolidated into one
appeal, and a total of five tariffs, three filed by M and two
filed by Sprint. Bell South has presented this court with two

i ssues as to each of the tariffs. The issues are as foll ows:

6



[I] Wiether the tariffs at issue in this proceedi ng
violate the Tennessee Public Service Conm ssion's
Orders and its policy on intralLATA conpetition?

[11] Whether the tariffs at issue in this proceeding
violate the Tel ecormuni cation reform Act of 19957

St andard of Revi ew

Tenn. Code Ann. 8 4-5-322 provides the appropriate standard
of review for Tennessee appellate courts review ng state agency
deci sions. Subsection (h) of that statute states:

(h) the court may affirmthe decision of the agency or
remand the case for further proceedings. The court may
reverse or nodify the decision if the rights of the
petitioner have been prejudi ced because of
adm ni strative findings, inferences, conclusions or
deci si ons are:

(1) In violation of constitutional or statutory
provi si ons;

(2) In excess of the statutory authority of the
agency;

(3) Made upon unl awful procedure

(4)Arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted exercise of
di scretion; or

(5) Unsupported by evidence which is both
substantial and material in the I[ight of the entire
record.
In determ ning the substantiality of evidence, the
court shall take into account whatever in the record
fairly detracts fromits weight, but the court shal
not substitute its judgnent for that of the agency as
to the weight of the evidence on questions of fact.

Bel | Sout h contends that subsections (1), (4), and (5) provide

grounds for reversal.

This Court exam nes the Comm ssion’s adjudi catory decisions
usi ng the sane standards of review applicable to the decisions of
ot her admi ni strative agencies. Jackson Mbil ephone Co., Inc., v.
Tennessee Public Service Conmin, 876 S.W2d 106,110 (Tenn. Ct. App.
1993). Thus, we observe the narrow, statutorily defined standard
contained in Tenn. Code Ann. 8 4-5-322(h)(4), and Tenn. Code Ann.
8 4-5-322(h)(5), rather than the broad standard used in other
civil appeals. Wayne County v. Tennessee Solid Waste Di sposal

Control Bd., 756 S.wW2d 274, 279 (Tenn.Ct.App. 1988); citing CF



I ndus. v. Tennessee Pub. Serv. Commin, 599 S.W2d 536, 540 (Tenn.

1980) .

Additionally, courts defer to the decisions of
adm ni strative agencies when they are acting within their area of
speci al i zed know edge, experience, and expertise. Wyne County
v. Tennessee Solid Waste Disposal Control Bd., at 279; citing
Sout hern Ry. v. State Bd. of Equalization, 682 S.W2d 196, 199
(Tenn. 1984); Freels v. Northrup, 678 S.W2d 55, 57-58 (Tenn.
1984). We do not review the factual issues de novo, and
therefore, do not substitute our judgnent for the agency’'s as to
the weight of the evidence. 1d. citing Humana of Tennessee v.
Tennessee Health Facilities Comrin, 551 S.W2d 664, 667 (Tenn.
1977). However, we nay construe statutes, and apply the lawto
the facts. Sanifill of Tennessee v. Tennessee Solid Waste

Di sposal Control Bd., 907 S.W2d 807, 811 (Tenn. 1995).

As to Tenn. Code Ann. § 4-5-322(h)(4)’s “arbitrary and
capricious” standard, this court should determ ne “whether the
adm ni strative agency has made a clear error in judgnment.”
Jackson Mobi |l ephone Co., Inc., v. Tennessee Public Service Conin,
at 110-11. An arbitrary decision is one not based on any course
of reasoning or exercise of judgnent, or one which disregards the
facts or circunstances of the case wi thout sone basis that would

| ead a reasonabl e person to reach the sane conclusion. |d.

Tenn. Code Ann. 8§ 4-5-322(h)(5) does not define what anounts
to “substantial and material evidence.” However, in review ng an
adm ni strative decision with regard to Tenn. Code Ann. § 4-5-
322(h)(5), this court should exam ne the record carefully to
determ ne whet her the adm ni strative agency’s decision is

supported by “such rel evant evidence as a rational m nd m ght



accept to support a rational conclusion.” Jackson Mobil ephone
Co., Inc., v. Tennessee Public Service Comin at 111, quoting C ay
County Manor v. State Dep’t of Health & Environnent, 849 S. W 2d
755, 759 (Tenn. 1993). In general terns this anpbunts to sonething
| ess than a preponderance of the evidence, but nore than a
scintilla or glimer. Wayne County v. Tennessee Solid Waste

Di sposal Control Bd., at 280.

The Devel opnment of Long Di stance Tel ephone Regul ation in the
United States

Early this century the Anerican Tel ephone and Tel egraph
Conmpany (AT&T) devel oped a | ong di stance tel ephone network
superior to its conpetitors. Later, AT&T' s |ong distance
dom nance extended to local calling when it |imted connection of
its long distance network to its | ocal service network.
Eventual |y, AT&T nonopolized all tel ephone traffic in the United
States. See GTE Sprint Communications Corp. v. Public Util.
Commin, 753 P.2d 212, 213 (Colo. 1988). 1In 1974 the U S
Department of Justice, responded to AT&T' s hegenony by filing an
antitrust claim This claim settled in 1982, resulted in the

| argest judicially supervised divestiture in Anerican history.?®

The 1982 court-approved order, also known as the Mdified
Fi nal Judgnment (MFJ), acconplished two things significant to this
appeal :

(1) it divested AT&T of its twenty-two subsidiaries, which

now operate independently as regul ated | ocal nonopolies. United

5 At the time of the settlement, or “Modified Final Judgment,” AT&T was

the | argest corporation in the world. In 1980 the Bell System s tota
operating revenues exceeded $50 billion which constituted al most two percent
of the gross national product of the U S. that year. United States v.

American Tel. & Tel. Co.,552 F.Supp. 131, 152 (D.D.C. 1982), aff’d sub nom
Maryl and v. United States, 460 U.S. 1001 (1983).
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States v. Anerican Tel. & Tel. Co., 552 F. Supp. 131,226 (D.D.C.
1982), aff’'d sub nom Maryland v. United States, 460 U. S. 1001
(1983) ;

(2) it created a new framework of ownership and rate
structure by establishing “Regional Bell Operating Conpanies”
(RBCCs), like Bell South, which were to divide their territories
i nto new geogr aphi cal classifications known as “local access and
transport areas” (LATAs). GIE Sprint Conmunications Corp. V.

Publ i ¢ Conmuni cations Corp. v. Public. UWil. Comrin, at 214.

The MFJ allowed the RBOCs to retain a nonopoly over | ocal
t el ephone services, but precluded the RBOC s from providing any
| ong di stance services. United States v. Anerican Tel. & Tel.
Co., at 227-8. Thus, the RBOCs can carry intralLATA traffic
(local), but not interLATA traffic (long distance). The MJ
divided the original AT&T territory into 163 LATA's nationally, 5

of which are in Tennessee.

A state’s power to regulate extends to all LATAs within its
boundaries. GIE Sprint Communications Corp. v. Public Util
Conmmin, 753 P.2d at 214. The Tennessee Public Service Comm ssion
has regul atory authority over the tel ephone conpanies of this
state. Tennessee Cable Tel evision Ass’'n v. Tennessee Public
Service Comin, 844 S.W2d 151, 155 (Tenn. App. 1992). The
Comm ssi on exercises co-mngled |egislative, executive, and
judicial functions. 1d. at 158; citing Blue R dge Transp. Co. V.
Pent ecost, 343 S.W2d 903, 904 (Tenn. 1961). Like other
adm ni strative agencies, the PSC nust base the exercise of its

rul emaki ng or adjudicatory authority on state law. |d. at 161.

At divestiture sone state public utility conm ssions,
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i ncluding Tennessee’s, initially barred interexchange carriers,?®
(I XCs)from providi ng i ntraLATA services. Nevertheless,

t echnol ogi cal advances in the 1980's brought new service
capabilities to the I XCs. The know edge of these capabilities
pronpted the | XCs to approach the PSC and request perm ssion to
provi de sone intralLATA services. On July 27, 1991, the PSC
responded to the I XC s request and denied them intralLATA
certificates which would have permtted themto conpete freely in
the intraLATA market. However, in an unprecedented step, the
Comm ssion agreed to allow the I XCs to provide sone intralLATA
comuni cations services in 4 specific instances. These instances
were exceptions to the PSC rule prohibiting intraLATA
conpetition. Each exception involved access arrangenents for the
termnation and/or origination of calls in |ocal telephone
exchanges. The four exceptions to the Conm ssion’s policy

prohi biting intraLATA conmuni cation incl ude:

(1) intraLATA calls nade by customers subscribing to

I nt er LATA speci al access (Megacom i ke) services;

(2) calls nmade over private lines that conplete the

i ntraLATA portion of an interLATA private |ine service;

(3) intraLATA “800" calls which are part of an interLATA

of fering; and
(4) calls prefixed by 10- XXX, 950- XXXX, or sone other type
of access code which users dial to reach the subscriber’s

i nt er LATA carri er.

Inits Oder the Conmm ssion stated:

6 Interexchange carriers are facilities based providers of intrastate,
i nter LATA tel ecommuni cati ons services. In Tennessee these providers include
AT&T, MCI and Sprint.
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Tennesseans may enjoy the benefits of “one-stop
shoppi ng” using a single carrier to handle both intra-
and interLATA toll calls -- wthout opening the LATA s
to conpetition and without [the] threatening val ue of
service pricing.

[ T] he Comm ssion approves the parties’ proposal in this
proceedi ng to “unbl ock” certain types of intralLATA tol
calls. The Comm ssion finds that the reasons for LEC
bl ocki ng are no | onger sufficient to outweigh the
benefit of making these | XC services avail able on a

st atew de basi s.

In a footnote on page 5 of the June 27, 1991 Order the PSC

st at ed:
Since the | XC s applications for intraLATA authority
are denied, the carriers’ tariff shall continue to
describe only interLATA services. The applicants nmay,
however, advertise that the carriers are able to
provi de statew de service to certain types of
custoners.

Later in the Order the Conm ssion added:
[ T] he Comm ssion approves the parties proposal in this
proceedi ng to “unbl ock”™ certain types of intralLATA tol
calls. The Comm ssion finds that the reasons for LEC
bl ocking are no | onger sufficient to outweigh the
benefit of making these | XC services avail able on a
st at ewi de basi s.
As previously discussed, the purpose of this Order is
not to pronote intralLATA conpetition between the
applicants and the LEC s (local exchange carriers |like
Bel | South) but to give certain | XC custoners the
conveni ence of using one carrier for all intrastate and
interstate toll calls

The Comm ssion added a footnote which provides in part:
The Comm ssion has consistently foll owed a policy of

protecting | ocal exchange carriers from | XC conpetition
in the intraLATA toll nmarket.

On appeal, Bell South seeks review of the Conm ssion’s orders
of March 24, 1995, and May 12, 1995, approving MCl and Sprint
tariffs. Bell South argues that the tariffs violate the Tennessee
Public Service Comm ssion’s orders and its policy on intraLATA
conpetition. Specifically Bell South clains that the tariffs
“pronote,” “describe,” and “solicit” the use of interexchange
services for calls which are not incidental to interLATA service.
Stated differently, Bell South argues the tariffs approved in 1995

permts the interexchange carriers to inpermssibly conpete in
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the i ntraLATA services narket.

Anal ysi s

l. Whether the tariffs at issue in this proceeding violate the
Conmi ssion’s prior orders and policy on intralLATA conpetition.

Bel | South asserts the 1995 PSC ruling contradicts the
Conmi ssion’s 1991 Order and earlier rulings. However, this Court
believes that the June 27, 1991 Order is dispositive as to the
issues in this appeal. The PSC historically has nade its intent
to prevent intralLATA conpetition clear. However, the June 1991
Order created four exceptions which permt interexchange carriers
to carry intralLATA calls. As the Comm ssion st at ed:

[ T] he Comm ssion approves the parties proposal in this

proceedi ng to “unbl ock”™ certain types of intralLATA tol

calls. The Comm ssion finds that the reasons for LEC

bl ocking are no | onger sufficient to outweigh the

benefit of making these | XC services.

As previously discussed, the purpose of this Oder is

not to pronote intralLATA conpetition between the

applicants and the LEC s (local exchange carriers |like

Bel | South) but to give certain | XC custoners the

conveni ence of using one carrier for all intrastate and
interstate toll calls

MCI and Sprint argue that the tariffs they filed sinply
represent an application of the perm ssible intraLATA exceptions
created in 1991. They submt that the tariffs subject to this
appeal do not wongfully pronote intralLATA services, but involve

i nt erexchange activity consistent with the Comm ssion’s current

policy.

To properly determ ne the controversy between the parties we

consi der each tariff separately.

MCl 94-247

13



MCI filed Tariff 94-247 on October 28, 1994. The tariff
allegedly offers credits to custoners of “MCl Metered Use Service
Option J” (MZ Vision) if their “increnental intralLATA usage”
exceeds $100.00. For those customers accessing the service via a
“PBX,” the tariff offers a credit of up to $250.00 if their

i ntraLATA usage exceeds certain anounts.

The text of the tariff states in part:

MCl Vision IntralLATA Usage Pronotion

Begi nni ng on Novenber 27, 1994, and ending April 14,
1995, MCl will provide the follow ng pronotion to new
and existing custoners of Metered Use Service Option J
(Ml Vision) who enroll in the pronotion.

An MCI tariff filed with the PSC descri bes “MCl Vi sion” as:

[ Al n out bound customi zed tel ecomuni cati ons service

whi ch may include an i nbound 800 service option using

Busi ness Line, WATS Access Line, or Dedicated Access

Line Termnation. It provides a unified service for

single or nulti-location conpanies using swtched,

dedi cated, and card origination, and switched and

dedi cated term nation

MCI clainms the tariff only contenpl ates the conpletion of
intraLATA calls in exception category one (special access),
exception category three (800 calls part of an interLATA
of fering), or exception category four (10-XXX prefixed or other
dialing code calling). This Court cannot verify with certainty
that a category one or category four exception applies. However,
it does appear that MCl tariff 94-247 involves intralLATA “800"
calls which are a part of an interLATA offering (category three).
Thus, this Court cannot assert that “the adm nistrative agency
has made a clear error in judgnent.” Jackson Mbil ephone Co.,
Inc., v. Tennessee Public Service Conmin, at 110-11. W agree

with the Commission that the tariff is “consistent with previous

orders and rulings of this Conmm ssion and shoul d be approved.”

14



SPRI NT 94- 269

The Comm ssion’s Final Oder on this tariff contains the

foll ow ng statenent:

The Conmi ssion considered these tariffs at its

regul arly schedul ed April 18, 1995 Conm ssion
Conference. It was concluded after careful
consideration of the entire docket constituting the
record in this matter, the Conmi ssion’s prior decisions
in Docket Nos. 89-11065 and 94-02610, the provisions of
all applicable rules and statutes, particularly the
provi sions of TCA 65-5-203; that these tariffs were not
in violation of the Conm ssion’s policy on IntralLATA
conpetition as established in prior Conm ssion Orders
and should be allowed to remain in effect.

We have reviewed the text of Sprint Tariff 94-269, the PSC s
order, and the briefs filed by the parties. Although neither
Bel | Sout h nor Sprint has adequately described the rationale for
their positions as to this tariff, we cannot affirmatively say
that the Comm ssion’s “findings, inferences, conclusions or
decisions” are so arbitrary as to require reversal. This Court
will defer to the decisions of adm nistrative agenci es when they
are acting wthin their area of specialized know edge,
experience, and expertise. Wayne County v. Tennessee Solid Waste
D sposal Control Bd., 756 S.W2d 274 (Tenn.Ct.App. 1988). As the
Circuit Court of Appeals for the District of Colunbia recently
st at ed:

Where, as here the issue is the Comm ssion’s

interpretation of a tariff, we defer to its reading if

it is “reasonabl e [and] based upon factors within the
Conmi ssion’ s expertise.”

Anmeri can Message Centers v. F.C.C., 50 F. 3rd 35, 39 (D.C. Cr

1995); quoting Dianond Int’l Corp. v. FCC, 627 F.2d 489, 492

(D.C. Gir. 1980).
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MCI 95- 003

This tariff involves a reduction to MCl’'s per-m nute usage

rates for

its basic long distance service, Dial One/Drect Dial.

It also revises the Tinme of Day chart to reflect accurate tines.

The tariff for Dial One/Direct Dial, also known as “Option A’

descri bes the service as:

[A] one-way, dial in - dial out nultipoint service
allowing the custonmer to originate and termnate calls
via Ml -provided | ocal business tel ephone |ines.
Subscribers to Dial One/Direct Dial Service may
originate calls only fromtel ephones which are served
by end offices that have been converted to equal

access. Custoners served by end offices that have been
converted to equal access may originate call by dialing
10222.

Thus, it seens the tariff conports with the limtations
i nposed by the June 27, 1991 Order. The tariff only describes
i nt er LATA services, and users conplete intralLATA calls via
exception category four (10XXX prefixed or other dialing code

calling).

The Comm ssion’s May 12, 1995 Order declared that MC 95-003

“al | oned consuners one-stop shopping” for tel ecomrunications

services and found no violation of any prior Conm ssion O der.

This Court affirnms the Comm ssion’ s decision to uphold M
Tariff 95-003, since the services contenplated fall squarely

wi thin an exception category. Thus, we do not consider the

Comm ssion to have been “arbitrary and capricious” in arriving at

their conclusions as to this tariff.

MCl 95- 009

MCI 95-009 involves the introduction of a service plan known
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as “Friends & Famly Option B’” and the introduction of a new
Personal 800 option, “Personal 800 Plan R” Personal 800 Plan R
descri bes the service as:

Personal 800 Plan R provides a tel ephone nunber at

which calls may be received fromany |ocation wthin

the state of Tennessee for a nonthly subscription fee

and one-tinme installation fee as identified in MCl's

F.CC Tariff No.1. M wll provide to the custoner

and 800 tel ephone nunber, a 4-digit Security Code, and

a 6 digit Rerouting Code which will allow the custoner

to use the “Foll ow Me” Routing feature. The custoner

will be charged the per m nute usage rates as descri bed

in MCl'’s F.C.C. Tariff No. 1.

This service plan conports with the 1991 Conm ssion Order as
it involves the use of “800" calls as a part of an interLATA
offering (Category 3). The tariff for Friends and Famly Option
Bis a variant of Option Aor “Dial One/Direct Dial.” The tariff
for Option A describes the service as:

[A] one-way, dial in-dial out nultipoint service

allowing the custoner to originate and termnate calls

via MCl -provided | ocal business tel ephone |ines.

Subscribers to Dial One/Direct D al Service may

originate calls only fromtel ephones which are served

by end offices that have been converted to equal

access. Custoners who prescribe to Ml may originate

calls by dialing 1. Al custoners served by end

of fices that have been converted to equal access nmay
originate calls by dialing 10222.

Thi s plan uses exception category four of the 1991 PSC order
(10XXX prefixed or other dialing code calling). Thus, Ml Tariff
95-009 conplies with current Comm ssion orders. W find that the
approval of this tariff by the Comm ssion was not “arbitrary and

capricious” pursuant to Tenn. Code Ann. 8§ 4-5-322(h)(4).

SPRI NT 95-008

The Conm ssion considered this tariff in a docket with M
95-003 and Ml 95-009. The Conmi ssion, as it had done in every
tariff except MCl 94-247, refused to suspend the tariff as
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Bel | Sout h had requested, finding “no basis on which to suspend
the tariff.” After reviewng Sprint Tariff 95-008 we too find no
provi sion which violates the Conm ssion’s 1991 Order governing

i ntraLATA conpetition. Thus, we affirmthe Conm ssion’s

conclusion as to this tariff.

We believe that Bell South has not denmonstrated that the M
and Sprint tariffs were so inconsistent as to warrant this
Court’s finding the 1995 Commi ssion Orders arbitrary and
capricious. Additionally, we agree with MCI's position that the
determ native issue in these cases was whether or not the tariff
filings were consistent with the 1991 Commi ssion Order. As this
determ nation involves a review of the Comm ssion’s orders, the
issues in this case were legal in nature. Thus, we need not
deci de whether “substantial and material evidence” supports the
Comm ssion’s decision as required by Tenn. Code Ann. 8 4-5-

322(h) (5).

1. Whether the Tariffs violate the 1995 Tennessee Tel ecom
muni cati ons Act?

As previously discussed, the Tel econmuni cati ons Reform Act
of 1995 (“the Act”) amended Tennessee Code Annotated section 65-

4-201 by adding the follow ng subsection:

(b) Except as exenpted by provisions of state or
federal law, no individual or entity shall offer or
provi de any individual or group of telecomunications
services, or extend its territorial areas of operations
wi thout first obtaining fromthe conm ssion a
certificate of conveni ence and necessity for such
service or territory; provided, that no tel ecommuni -
cations services provider offering and providing a

t el econmuni cati ons service under the authority of the
comm ssion on June 6, 1995, is required to obtain
additional authority in order to continue to offer and
provi de such tel econmuni cations services as it offers
and provides as of June 6, 1995.
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Rel ying on this amendnent, Bell South argued that MCl and Sprint

| acked the authority to offer the services proposed in their
tariffs because they failed to obtain the necessary certificates
of public convenience. Despite its argunents, Bell South nust
fail as to this issue because it is not properly before this

court.

Tennessee Code Annotated section 8 4-5-322 defines this
court's scope of review. Pursuant to that section, “[a] person
who is aggrieved by a final decision in a contested case is

entitled to judicial review. Tenn. Code Ann. § 4-5-
322(a) (1) (1991) (enphasis added). Upon review, this court “may
affirmthe decision of the agency or remand the case for further
proceedings.” 1d. 84-5-322(h) (enphasis added). When appealing
a decision of the Public Service Conmm ssion, an aggrieved person
shall file their petition for reviewin this court. 1d. § 4-5-
322(b)(1). Thereafter, this court nust confine its reviewto the
record and decide the issues without a jury. 1d. 8 4-5-322(9).

This limted standard of review prohibits this court from

review ng an i ssue which the Comm ssion did not decide.

In this case, the Comm ssion did not decide if the tariffs
violated the Act. Bell South never raised the issue before the
Comm ssion. The Conm ssion never addressed the issue in any of
its orders relating to the five tariffs, and the record does not
contain any evidence as to the issue. The only issue decided by
t he Conm ssion was whether their approval of the tariffs was
consistent with their Order from1991. It is only on appeal to
this court, that Bell South raises the issue of a violation of the
Act. Because there was neither a decision nor a record for this

court to review, this court |lacks the authority to address the
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| ssue on appeal. Moreover, it is not the role of this court to
delve into the conplicated issues facing adm nistrative agencies
unless called on to do so. This court is to give deference to

t he decisions of an adm nistrative agency which has acted within
Its area of specialized know edge. Wayne County v. Tennessee
Solid Waste Disposal Control Bd., 756 S.W2d 274, 279 (Tenn. App.
1988). We are not to substitute our judgnment for that of the

agency on highly technical matters. 1d. at 280.

The Federal Tel ecommuni cations Act of 1996

On February 16, 1996, the U S. Congress passed the
Tel ecomruni cations Act of 1996. This Act does not provide for
t he whol esal e preenption of state regul ati on of
t el ecomuni cations services. Instead, the Act permts states to
retain authority if the state regulation is consistent with it.
In exam ning the provisions of the Federal Tel ecomrunications Act
of 1996, we find nothing which would alter our decision in this
appeal. We believe the Comm ssion’s Orders governing the
services of MCl and Sprint to be consistent with the 1996 Federa

Act .’

7 The Court considered the following provisions of the 1996 Federa
Tel ecommuni cati ons Act:

The caption of the Act:

An Act to prompte conpetition and reduce regulation in order to
secure |l ower prices and higher quality services for American

tel ecommuni cati ons consumers and encourage the rapid deploynment of
new t el econmuni cati ons technol ogi es

Section 253

(a) I N GENERAL - No state or |local statute or regul ation, or
ot her State or local |egal requirement, may prohibit or have the
effect or prohibiting the ability of any entity to provide any
interstate or intrastate tel ecommunications service

(b) STATE REGULATORY AUTHORITY - Nothing in this section shal
affect the ability of a state to inmpose, on a conpetitively
neutral basis and consistent with section 254, requirements
necessary to preserve and advance universal service, protect the
public safety and welfare, ensure the continued quality of

tel ecommuni cati ons services, and safeguard the rights of
consumers.
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For the foregoing reasons we affirmthe judgnent of the
Tennessee Public Service Comm ssion. W tax costs on appeal to

t he Appellants, Bell Sout h.

SAMUEL L. LEW S, JUDGE

CONCUR:

BEN H CANTRELL, JUDGE

WLLIAM C. KOCH, Jr., JUDCE

(c) STATE AND LOCAL GOVERNMENT AUTHORITY - Nothing in this
section affects the authority of a State or |ocal government to
manage the public rights-of-way or to require fair and reasonable
conpensation from tel ecommunications providers, on a conpetitively
neutral and nondiscrimnatory basis, if the conpensation required
is publicly disclosed by such governnment.

(d) PREEMPTION - If, after notice and an opportunity for public
comment, the Comm ssion determ nes that a State or |oca
government permitted or inmposed any statute, regulation, or |ega
requi rement that violate subsection (a) or (b), the Comm ssion
shall preempt the enforcement of such statute, regulation, or

|l egal requirement to the extent necessary to correct such
violation or inconsistency.

Section 261 (b):

EXI STI NG STATE REGULATIONS - Nothing in this part shall be
construed to prohibit any State Conm ssion from enforcing
regul ati ons prescribed prior to the date of enactment of the
Tel ecommuni cations of 1996 in fulfilling the requirements of this
part, to the extent that such regulations are not inconsistent
with the provision of this part.

Section 261(c):

Not hing in this part precludes a State from i nposing
requi rements on a tel ecomunications carrier for intrastate
services that are necessary to further conpetition in the
provi sion of telephone exchange service or exchange access, as
long as the State’s requirements are not inconsistent with this
part or the Comm ssion’s regulations to inmplenment this part.
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