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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

CHARLES MCNARY BOLI NG, ) C/ A NO.  03A01- 9605- CH- 00169
)

Pl a i nt i f f - Appe l l e e , ) SEVI ER LAW
)

v. ) HON.  CHESTER S.  RAI NWATER,  J R. ,
) J UDGE

NANCY CARR BOLI NG, )
) AFFI RMED AS MODI FI ED

De f e nda nt - Appe l l a nt . ) AND REMANDED

J ERRY K.  GALYON,  Se vi e r vi l l e ,  f or  Pl a i nt i f f - Appe l l e e .

WI LLI AM A.  REEVES,  WI SE & REEVES,  P. C. ,  Knoxvi l l e ,  f or
De f e nda nt - Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  di vor c e  a c t i on,  bot h pa r t i e s  ha ve  a ppe a l e d

a nd t he i r  i s s ue s  c onc e r n t he  Tr i a l  Cour t ’ s  c l a s s i f i c a t i on a nd

di vi s i on of  t he  ma r i t a l  e s t a t e .

The  Tr i a l  Cour t  f i l e d a  de t a i l e d me mor a ndum opi ni on,

f r om whi c h we  quot e  wi t h a ppr ova l :
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The  pa r t i e s ,  now a ge s  53 a nd 52 r e s pe c t i ve l y,
we r e  ma r r i e d Oc t obe r  7 ,  1984.   The  ma r r i a ge  wa s  t he
s e c ond f or  e a c h of  t he m.

Pr i or  t o  t he  ma r r i a ge ,  t he  Hus ba nd ha d
e xpe r i e nc e d bus i ne s s  f a i l ur e s  a nd wa s  i n  s e r i ous
f i na nc i a l  di f f i c ul t i e s .   Thi s  ha d r e s ul t e d i n hi s
f i l i ng f or  ba nkr upt c y a nd obt a i ni ng a  s ubs e que nt
di s c ha r ge  of  hi s  obl i ga t i ons  i n  a bout  t he  ye a r  1982.  
Be c a us e  of  t hi s ,  a nd ot he r  r e a s ons ,  t he  Hus ba nd
s ugge s t e d t he  pa r t i e s  e nt e r  i nt o a n Ant e nupt i a l
Cont r a c t .  .  .  .  Thi s  wa s  a gr e e a bl e ,  a nd t he  Hus ba nd,
f ol l owi ng c ons ul t a t i ons  wi t h hi s  a t t or ne y,  ha d hi m
pr e pa r e  s uc h i ns t r ume nt .   Thi s  wa s  e xe c ut e d by t he
pa r t i e s  on Oc t obe r  5 ,  1984,  t wo da ys  pr i or  t o  t he i r
ma r r i a ge .

.  .  .

Fol l owi ng t he  ma r r i a ge ,  t he  Hus ba nd move d i nt o
t he  r e s i de nc e  of  t he  Wi f e .   The  Wi f e  c ont i nue d t o
ma na ge  he r  s e pa r a t e l y owne d r e nt a l  pr ope r t i e s  a nd
c ont i nue d t o  a s s i s t  he r  f a t he r  i n  t he  ma na ge me nt  of
t he  Ca r r ’ s  Nor t hs i de  Cot t a ge s .   The  Hus ba nd di d not
e nga ge  i n  a ny e mpl oyme nt  out s i de  t he  f a mi l y.  
Ra t he r ,  he  r e ma i ne d a t  t he  home  a nd wa s  i nvol ve d i n
t he  a c qui s i t i on a nd ma i nt e na nc e  of  t he  pa r t i e s ’
l a t e r  a c qui r e d j oi nt l y  owne d pr ope r t i e s  a nd a s s e t s - -
e s pe c i a l l y  t he  ?La ke hous e  r e s i de nc e  pr ope r t y?;  t he
?Shi l l i ng pr ope r t y?,  whi c h wa s  c ommi t t e d t o
c omme r c i a l  us a ge  a s  r e nt a l  pr ope r t y t hr ough t he i r  M
& N Pa r t ne r s hi p;  a nd t he  l i t i ga t i on whi c h r e s ul t e d
i n t he  Cha nc e r y Cour t  J udgme nt .   I n  1987 t he  Hus ba nd
a ga i n f i l e d f or  ba nkr upt c y a nd r e c e i ve d a  di s c ha r ge
on or  a bout  Fe br ua r y 3,  1988.

The  Hus ba nd br ought  no s ubs t a nt i a l  a s s e t s  i nt o
t he  ma r r i a ge  a nd wa s  a bl e  t o c ont r i but e  l i t t l e  f r om
e a r ne d i nc ome .   The  a c qui s i t i on of  t he  j oi nt l y
a c qui r e d pr ope r t i e s  wa s  ma de  pos s i bl e  by vi r t ue  of
t he  s e pa r a t e  a s s e t s  of  t he  Wi f e  ( he r  a bi l i t y  t o
obt a i n f i na nc i ng) ,  he r  i nc ome ,  a nd he r  a bi l i t y  t o
ma na ge  a nd ove r s e e  t he  ove r a l l  ope r a t i on of  t he
pr ope r t i e s .

No c hi l dr e n we r e  bor n t o  t hi s  ma r r i a ge .  

.  .  .

The  Ant e nupt i a l  Cont r a c t  wa s  e nt e r e d i nt o a t
t he  s ugge s t i on a nd r e que s t  of  t he  Hus ba nd.   I t  wa s
pr e pa r e d a t  hi s  di r e c t i on by hi s  a t t or ne y.   The
c ont e nt s  of  t he  c ont r a c t  a r e  t hos e  di r e c t e d s ol e l y
by t he  Hus ba nd,  wi t h t he  a dvi c e  a nd c ouns e l  of  hi s
a t t or ne y.   The y a r e  i n  ke e pi ng wi t h hi s  r e pe a t e d
publ i c  pr onounc e me nt s ,  t hr oughout  t he  ma r r i a ge ,  t ha t
he  wa s  not  e nt i t l e d t o ,  a nd wa nt e d none  of  hi s
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Wi f e ’ s  pr ope r t y.

.  .  .

The  r e c or d s us t a i ns  t he  f a c t  t ha t  t he
Ant e nupt i a l  a nd Pos t  Nupt i a l  Agr e e me nt s  we r e  f r e e l y
a nd knowi ngl y e nt e r e d i nt o a nd e xe c ut e d by t he
pa r t i e s  f or  t he  pur pos e s  e xpr e s s e d t he r e i n,  f or  a
va l ua bl e  c ons i de r a t i on.   The r e  wa s  no e vi de nc e  t ha t
t he  Wi f e  f a i l e d t o di s c l os e  a ny a s s e t s ,  o r  c ommi t t e d
a ny f r a ud.   Ac c or di ngl y,  t he  pr ovi s i ons  of  t he
a gr e e me nt s  a r e  va l i d  a nd bi ndi ng upon t he  pa r t i e s .

The  Tr i a l  Cour t  t he n ma de  a n a wa r d of  ma r i t a l  pr ope r t i e s  a nd

a l l oc a t i ons  of  i nde bt e dne s s ,  a nd t he  hus ba nd,  i n  hi s  br i e f ,

c onc e de s  t ha t  t he  ne t  e qui t y  t o  hi m unde r  t hi s  di vi s i on i s

$470, 000 a nd t he  ne t  e qui t y  t o  t he  wi f e  i s  $423, 200. 00.   The

wi f e  i ns i s t s  t ha t  t hi s  di vi s i on i s  i ne qui t a bl e ,  a nd we  a gr e e .  

I n  t hi s  c a s e ,  t he  r e c or d s hows  t ha t  t he  bus i ne s s  a c ume n a nd

t he  a bi l i t y  t o  pr oc ur e  l oa ns  f or  i nve s t me nt  pur pos e s  we r e

pr i ma r i l y  t he  wi f e ’ s  c ont r i but i on,  a nd a s  t he  Tr i a l  Cour t

not e d,  t he  hus ba nd ma de  no f i na nc i a l  c ont r i but i on t o  t he

a c qui s i t i on of  t he  a s s e t s ,  a nd hi s  i nc ome  c ont r i but i ons  we r e

not  s ubs t a nt i a l .   The  ma r r i a ge  wa s  of  r e l a t i ve l y s hor t

dur a t i on,  but  t he  hus ba nd di d ma ke  c ont r i but i ons  t o  t he

pr e s e r va t i on,  a c qui s i t i on a nd a ppr e c i a t i on of  t he i r

pr ope r t i e s .   Howe ve r ,  t he  e vi de nc e  doe s  not  wa r r a nt  a wa r di ng

t he  hus ba nd a  gr e a t e r   s ha r e  of  t he  ma r i t a l  e s t a t e  t ha n t he

wi f e ,  unde r  t he  f a c t s  of  t hi s  c a s e .

The  l a r ge s t  s i ngl e  a s s e t  i n t he  ma r i t a l  e s t a t e  i s

t he  pr oc e e ds  of  a  Cha nc e r y Cour t  j udgme nt  a wa r de d t o  t he

pa r t i e s  j oi nt l y  i n t he  c a s e  of  Bol i ng,  e t  a l . ,  v.  Te nne s s e e

St a t e  Ba nk,  L.  Tommy Bus h a nd Bi l l y  Pr of f i t t ,  now i n t he  s um

of  $688, 000. 00,  whi c h i s  pr e s e nt l y  on de pos i t  i n  t he  r e gi s t r y

of  t he  Cha nc e r y Cour t .   The  Tr i a l  Cour t  di vi de d t hi s  j udgme nt
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e qua l l y  be t we e n t he  pa r t i e s ,  a nd we  do di s a gr e e  wi t h t hi s

di vi s i on.   The  Tr i a l  Cour t  a wa r de d t he  l a ke  hous e  t o  t he

hus ba nd a s  a  r e s i de nc e ,  but  or de r e d t he  wi f e  t o  pa y a n

i nde bt e dne s s  i n  t he  a mount  of  $24, 950. 00 a t t r i but e d t o  t he

l a ke  hous e ,  whi c h s e c ur e d a not he r  l oa n.   We  be l i e ve  a n

e qui t a bl e  di vi s i on woul d i nc l ude  r e qui r i ng t he  hus ba nd t o  pa y

t hi s  i nde bt e dne s s ,  a nd i t  s houl d be  pa i d f r om hi s  s ha r e  of  t he

pr oc e e ds  f r om t he  Cha nc e r y Cour t  j udgme nt ,  s i nc e  t he  wi f e  i s

obl i ga t e d on t he  not e  whi c h i s  s e c ur e d,  i n  pa r t ,  by t hi s

pr ope r t y.   

Af t e r  t he  ma r r i a ge ,  t he  pa r t i e s  e nt e r e d i nt o a

pa r t ne r s hi p a gr e e me nt ,  whi c h pa r t ne r s hi p i nc l ude s  t he

?Shi l l i ng Pr ope r t y? owne d by t he  pa r t i e s  a s  t e na nt s  i n  t he

e nt i r e t y.   The  Tr i a l  Cour t  r ul e d t ha t  t he  pa r t i e s  woul d

?r e t a i n  t he i r  r e s pe c t i ve  r i ght s  a nd obl i ga t i ons  i n  a c c or da nc e

wi t h t he  pa r t ne r s hi p a gr e e me nt ?.   The  Tr i a l  Cour t  c onc l ude d

t ha t  t he  pr ope r t y wa s  s e pa r a t e  pr ope r t y of  t he  pa r t i e s ,  a nd

wa s  not  f or  di s t r i but i on i n  t he  di vor c e  pr oc e e di ng.   We  do not

a gr e e .   Pa r t ne r s hi p i nt e r e s t s  f a l l  wi t hi n t he  de f i ni t i on of

ma r i t a l  pr ope r t y,  a nd t he  Cour t  ha s  a ut hor i t y  t o  di vi de  t he

pa r t i e s ’  i nt e r e s t s  i n  t he  pa r t ne r s hi p e s t a t e  a s  ma r i t a l

pr ope r t y whi c h i s  t o  be  t r e a t e d a s  a ny ot he r  ma r i t a l  a s s e t .  

Se e  T. C. A.  §36- 4- 121( b) ( 1) ( A) .   The  pa r t ne r s hi p pr ope r t y ha s

a n out s t a ndi ng i nde bt e dne s s  of  $237, 570. 76,  wi t h a n e qui t y  a s

a gr e e d by t he  pa r t i e s  of  $122, 429. 44.   We  c onc l ude  t ha t  t he

e qui t i e s  of  t he  c a s e  r e qui r e  t ha t  t hi s  pr ope r t y be  a wa r de d t o

t he  wi f e ,  a nd s he  wi l l  be  r e s pons i bl e  f or  t he  out s t a ndi ng

i nde bt e dne s s ,  a nd t he  pa r t ne r s hi p wi l l  be  t e r mi na t e d.   We

be l i e ve  t he  f or e goi ng a dj us t me nt s  wi l l  r e s ul t  i n  a n e qui t a bl e
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di s t r i but i on of  t he  ma r i t a l  e s t a t e ,  a nd t he  di vi s i ons  a nd

a wa r ds  by t he  Tr i a l  Cour t  a r e  ot he r wi s e  a f f i r me d.

Fi na l l y ,  t he  hus ba nd a r gue s  t ha t  t he  Cour t  e r r e d i n

de t e r mi ni ng t he  a nt e nupt i a l  a nd pos t - nupt i a l  a gr e e me nt s  we r e

va l i d ,  a nd t he r e f or e  e nf or c e a bl e .   A va l i d  a nt e nupt i a l

a gr e e me nt  r e qui r e s  a  f ul l  a nd f a i r  di s c l os ur e  of  t he  pa r t i e s ’

a s s e t s ,  or  t ha t  t he  pa r t y  s e e ki ng t o  voi d t he  a gr e e me nt  ?ha d

i nde pe nde nt  knowl e dge  of  t he  f ul l  na t ur e ,  e xt e nt  a nd va l ue  of

t he  ot he r  s pous e ’ s  pr ope r t y a nd hol di ngs ?.   Randol ph v .

Randol ph,  ___S. W. 2d___,  ( Te nn.  f i l e d Se pt e mbe r  9 ,  1996,

Knoxvi l l e ) .   

Dur i ng t he  t r i a l ,  t he  hus ba nd t e s t i f i e d t ha t  he  di d

not  know ?e nt i r e l y? t he  e xt e nt  of  hi s  wi f e ’ s  e s t a t e .   The  wi f e

t e s t i f i e d t ha t  ?he  kne w,  a nd I  kne w t he  na t ur e  a nd e xt e nt ? of

he r  e s t a t e .   The  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he

Tr i a l  Cour t ’ s  f i ndi ng t ha t  t he  a gr e e me nt s  we r e  va l i d  a nd

e nf or c e a bl e .   T. R. A. P.  Rul e  13( d) .   

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t ,  a s

modi f i e d,  a nd t he  c a us e  wi l l  be  r e ma nde d f or  t he  e nt r y of  a

de c r e e  r e f l e c t i ng t he  modi f i c a t i ons  out l i ne d i n  t hi s  opi ni on.

The  c os t  of  t he  a ppe a l  i s  a s s e s s e d t o  Cha r l e s  Mc Na r y

Bol i ng.

 

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:
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___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


