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In this divorce case,

Susano, J.
the trial court dissolved a

marriage of 31 years. The court granted the counter-plaintiff,

J. Donald Brock (Husband), a divorce fromthe original plaintiff,

Lynne W Brock (Wfe), on the ground of adultery; awarded Husband
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custody of the parties’ four mnor children, subject to Wfe's
liberal visitation rights; divided the parties’ property; and
denied Wfe's request for alinony in futuro and counsel fees.

Husband appeal ed, raising issues that present the foll ow ng

gquestions for our consideration:

1. Didthe trial court err in failing to
“exclude fromthe marital estate” the
“reasonabl e market val ue” of assets brought
into the marri age by Husband?

2. Didthe trial court properly value the
marital assets?

3. Didthe trial court err when it

est abli shed the terns of Husband's option to
purchase from Wfe the comopn stock of Astec
| ndustries, Inc. awarded to her in the final
j udgnent ?

4. Did the trial court err in failing to
award Husband sufficient |liquid assets to
enable himto neet his nmandatory and opti onal
paynent obligations under the final judgnent?
5. Didthe trial court err in treating
Husband’ s voluntary paynents to Wfe during

t he pendency of the divorce as tenporary
spousal support?

6. Ddthe trial court err in determning

that it was equitable to divide the marital
assets equal ly?

Wfe has not raised any additional issues.

Qur review is de novo; however, the record devel oped
bel ow conmes to us acconpani ed by a presunption of the correctness
of the trial court’s findings, which presunption we nmust honor
“unl ess the preponderance of the evidence is otherwise.” Rule
13(d), T.R A P. The trial court’s conclusions of |aw are not

af forded the sanme deference. Adans v. Dean Roofing Co., Inc.,



715 S.W2d 341, 343 (Tenn. App. 1986). (“We are not bound by

[the trial court’s] conclusions of |aw ")

Fact s

The parties were nmarried on June 16, 1963. Husband was
then 25 and Wfe was 19. They lived in Atlanta until 1966, when
Husband received a Ph.D. in nechanical engineering from Georgia
Tech. The parties then noved back to Chattanooga. Wfe
conpl eted two years of college prior to her marriage; after the
parties’ return to Chattanooga, she received a bachel or’s degree
in honme econom cs fromwhat was then the University of
Chattanooga. Mst of Wfe' s tuition and other coll ege expenses

was pai d by her nother.

Wfe intended to teach school and actually applied for
a teaching position in the Chattanooga area. However, Husband
was opposed to her working outside the home. He preferred that
she be a honmenmaker and be responsible for the children the

parties intended to have. She agreed to this arrangenent.

During their marriage, the parties adopted seven
children. They could not have children naturally because of
Husband’ s physical problenms. Beth was adopted in 1968; Ben
followed in 1971. In 1983, the parties adopted five nore
children froma di sadvantaged hone. At the tinme of their
adoption, the children were ages seven, six, five, and twn
girls, age four. At the tinme of the divorce, the twns were the

only mnors renmai ning at hone.



Husband was initially enployed at his father’s conpany,
| ndustrial Boiler Conmpany. |In 1966, Husband purchased
Chat t anooga Wl di ng & Machi ne Corporation. That conpany merged
with Industrial Boiler Conmpany in 1968, and together they becane
Chat t anooga Systens, Inc. Husband and his father were the

princi pal stockhol ders and nanagers of the new conpany.

In 1969, Chattanooga Systens, Inc., nmerged with CM
Corporation, a publicly-traded conpany whi ch manufactured asphalt
manuf act uri ng equi prrent and ot her industrial equipnment. Husband

was installed as president of the Chattanooga division of CM.

In 1972, Husband |eft CM and forned a new conpany,
Astec Industries, Inc. To finance the new conpany, he borrowed
$400, 000 from a Chattanooga bank. Wth these funds, he purchased
a building and secured equi prent from a bankrupt conmpany. As
collateral for the |oan, Husband pl edged his CM stock and
personal |y guaranteed the | oan. The CM stock was | ater

liquidated to pay off the | oan.

Husband executed a stock subscription agreenment with
Astec, pursuant to which he received 252,000 shares of the
conpany’s conmon stock. As a result of stock splits over the
years, Husband now owns 2, 180, 000 shares of Astec stock. In
addi tion, he has an option to purchase an additional 40, 000

shares for $1.35 per share.

At the tinme of the divorce hearing, despite down

periods in the 1970's and 1980's, Astec was a successful multi-



national, multi-divisional conpany involved in the manufacturing
and sal e of asphalt manufacturing plants, paving equi pnment, and
other related products. The conmpany went public in 1986, and is

currently traded on the NASDAQ stock exchange.

Based on the conpany’s share price on Novenber 1, 1994,
the date of the parties’ divorce judgnent, Astec was val ued at
approxi mat el y $150, 000, 000. Husband’s interest in the conpany on
t he sane date, again based on the NASDAQ share price, was worth
$33, 246, 000, assum ng the exercise of the option to purchase the

addi ti onal 40, 000 shares.

Husband is an admtted workaholic. Cenerally speaking,
he has worked in excess of 80 hours a week since 1963.
Husband has been the President and Chai rnman of the

Board of Astec since 1975.

Trial Court’s Division of Property

The trial court, in a conprehensive, 52-page nmenorandum
opi nion, decided that it was equitable to divide the parties’
marital estate equally. He found that all of the property at
i ssue was marital property. The court’s findings of value and

di vision of property are as foll ows:

Tot al Distributed to
Asset Val ue Wfe Husband
Cash in Pioneer Bank $ 16, 800 $ 8, 400 $ 8, 400
Resi dence, 240 S
Crest Rd. 1, 350, 000 1, 350, 000
Vehi cl es and boat 47, 000 11, 750 35, 250
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St ock, Ast
| ndustri
St ock and
hol di ngs
Reti r ement
Agr eenent
Fam |y sil
other it
Not e recei
Kanopol i
Cash payne
to Wfe
di vi si on

ec
es, Inc. 33, 246, 000 16, 650, 000
bond
1, 601, 727
accounts 175, 473

not to conpete 200, 000
verwar e and

ens 10, 000 10, 000
vabl e- -
s Stone? 150, 000 75, 000

nt from Husband
to equali ze
1,670, 350

16, 596, 000

1, 601, 727
175, 473
200, 000

75, 000

<1, 670, 350>

$36, 797, 000 $18, 425, 500 $

18, 371, 500

The trial court decreed that Husband woul d have an

option to purchase the 1,110,000 shares of Astec conmmon stock

awar ded to

Wfe:

For a period of twenty-nine (29) days
following the date of the entry of this
Court’s final order in this case, not
counting the date upon which such order is
entered, [Husband] shall have the option to
purchase the shares awarded to [Wfe] by this
order at a maximum price of $11, 148, 840

($10. 044 per share). The Court has
determned this price in the foll ow ng
manner: 1,110,000 shares x $15.00 per share =
$16, 650, 000 - 7% sal es commi ssion = net sales
price of $15,484,500 - 28%tax rate =

$11, 148,840. In view of the dramatic way in
whi ch the circunstances of Astec and these
parties m ght be changed by a significant

| apse of tinme, this option will remain open
to [Husband] only for the period specified by
t hi s paragraph, regardl ess of procedural

devel opnments in the case, such as notions to
reconsi der or appeals.

Foll owi ng the parties’ separation, Husband pr

ovi ded

Wfe with $176,000 to defray her |iving expenses and fund her

YThe trial

court found that the Kanopolis Stone note was worth $150, 000;

however, because the court found “uncertainty regarding [its] value,” he

simply direc
parties.

ted that all payments on the note be divided equally b

et ween the



graduate art studies in New York City. The court held that these
paynents were spousal support pendente lite and “not to be
treated as a part of the marital estate to be divided by the

court.”

L1l
Ceneral Principles
Regarding Division of Property
Because the issues before us involve the division of
the parties’ property, we deemit appropriate to discuss sone of

the general principles bearing on this subject.

In divorce cases, Tennessee recogni zes two distinct
types or classes of property, i.e., “marital property” as defined
at T.C A 8 36-4-121(b)(1) and “separate property” as addressed
at T.C.A. 8 36-4-121(b)(2). The distinction is inmportant because
the relevant statutory provision, T.C. A 8§ 36-4-121(a), “provides
only for the division of marital property.” Batson v. Batson,
769 S.W2d 849, 856 (Tenn. App. 1988). Inplicit in the statute's
mandate is the concept that assets properly classified as
“separate property” are not divided between the parties, but

rather are set aside to the spouse to whomthe property is



“separate” in nature. I1d. (*“. . . it is incunbent on the tria

court . . . to give each party their separate property, . . .7").?2

Also inplicit in the statutory schene for the division
and/ or distribution of marital and separate property is the
concept that the property upon which the trial court acts is,
general |y speaking, the property owned by the parties,
individually or jointly, at the tinme of the divorce. See, e.g.,
T.C.A 8 36-4-121(b) (1) (A which defines “marital property” in

terns of property

acquired by either or both spouses
durlng the course of the marriage up to the
date of the final divorce hearing and owned
by either or both spouses as of the date of
filing of a conplaint for divorce,

As a corollary to this principle, and agai n speaking in general
terns, property once owned by a spouse, either as separate
property or marital property, but not owned by either spouse at
the tinme of divorce, is not subject to classification and

di vi sion or distribution when the divorce is pronounced.® This
i s because, generally speaking, a court cannot divide and/or
distribute what is “not there”--property no | onger owned by the

parties, individually or jointly, at the tine of the divorce.

2Note, however, that a trial court has the power, in an appropriate
case, to order “suitable support and mai ntenance of either spouse . . . out of
[a] spouse’s property.” T.C. A 8§ 36-5-101(a)(1). (Enphasi s added).

3However, if the property is fraudulently conveyed before the divorce,
the court can consider it under the express |anguage of T.C. AL § 36-4-
121(b) (1) (A).



In the instant case, Husband urges us to consider
property interests owned by himat the tinme of the parties’
marriage. Those property interests, in the formin which they
existed at the tinme of the parties’ marriage, were not owned by
the parties, individually or jointly, at the tinme of the divorce.
Wiile they are no |onger available to be divided and/ or
distributed by the trial court, they may still be relevant as to
the division and/or distribution of property that was in
exi stence at the tinme of the parties’ divorce. For exanple, in
general terns, if property in existence at the tinme of the
di vorce was “acquired in exchange for property acquired before
the marriage,” the former property is considered separate

property. See T.C. A 8 36-4-121(b)(2)(B)

Property owned by a spouse at the tinme of marriage, but
not owned “in the marriage” at the tinme of the divorce, can al so
be significant in dividing marital property if that pre-marriage
property is properly viewed as a contribution of a party “to the
acqui sition, preservation, [or] appreciation . . . of the marital

property.” See T.C. A 8 36-4-121(c)(5). This does not
mean that the property to be divided is “separate property”, but
rather that a spouse’s contribution of his or her pre-marriage
property is a factor to be considered in reaching an equitable
division of the marital property. |In other words, the property
owned at the tine of the marriage does not cone into play as a
“classification” matter, but rather as a factor to be considered

in dividing marital property.



Property Omed by Husband
at Tinme of Marriage

Husband argues that the trial court’s division of the
marital property “is inequitable because it [does] not provide
himwith a credit” for the assets that he owned at the tinme of
the parties’ marriage. This argunent is based on a fal se
premise. It incorrectly assunes that sone part of the property
to be divided in this case is separate property because Husband

owned property at the tinme of the marriage.

The proof is clear that prior to the parties’ marriage
in 1963, Husband sold a carpet-dryer design to Singer-Cobble,
Inc., for $125,000, payable in ten equal annual installnents.
This receivabl e had a bal ance due of $112,500 when the parties
married. That bal ance was apparently paid during the first nine
years of the parties’ marriage. It is also clear fromthe record
t hat Husband owned a 10% interest in his father’s business,

I ndustrial Boiler Conpany, at the tinme of the marriage. The
value of that interest at the tinme of the parties’ nmarriage is
not clearly reflected in the record, but it is obvious that it

had sonme val ue.
Husband cl ai ns that these assets were his separate
property because they fit within the definition of “separate

property” found at T.C. A 8 36-4-121(b)(2)(A):

Al'l real and personal property owned by a
spouse before nmarri age.
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He argues fromthis that “the property division is inequitable
because it did not provide himwth a credit for [the Singer-

Cobbl e receivable] or for his interest in Industrial Boiler.”

We agree that the property in question falls within the
definition of “separate property.” W disagree wth Husband’'s

interpretation of the significance of this fact in this case.

The definitions of “separate property” and “marital
property” found at T.C. A 8§ 36-4-121 are for the purpose of
aiding a court in properly classifying property owed by one of
both of the parties at the tine of their divorce. In the instant
case, neither of the assets in question was owned by either of
the parties at the tinme of the divorce. Those interests had been
di sposed of or otherwise |iquidated at an earlier tine. The
property interests represented by these assets were nmerged into

the “wealth” of the marri age.

W are not aware of any authority, and counsel has not
directed us to any, for the proposition that assets of a spouse
at the tinme of marriage, but not owned by himor her at the tine
of the divorce, are to be carved out of the marital estate as
separate property for the benefit of that spouse at the tine of

t he di vorce.

The appellant is not entitled to an automatic doll ar-
for-dollar credit against the marital estate for the val ue of
property owned by himat the tine of the marriage, but no |onger

owned by himat the tine of the divorce. However, to the extent
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these interests were contributed by Husband to the wealth of the
marriage, they are a proper matter to be considered in

determ ning how the marital estate should be equitably divided.
See T.C.A. 8 36-4-121(c)(5). <. Jahn v. Jahn, C A No. 03A01-
9511-CH- 00388 (Tenn. App. at Knoxville, My 24, 1996, perm app.
deni ed COct ober 21, 1996).

Husband is not correct in claimng an automatic doll ar-
for-dollar credit against the marital estate for the “reasonabl e
mar ket val ue” of property owned by himat the tine of the
marriage, but not owned, in whole or in part, by himat the tine

of the divorce. This issue is found to be without nerit.

V.

Val ue of Marital Property

Husband contends that the trial court did not properly
value certain assets in the marital estate. He argues, in
effect, that the evidence preponderates against the trial court’s
findings as to these assets. A conparison of the trial court’s
findings and the val ues proposed by Husband is denonstrated by

the foll ow ng table:

Trial Court’s Husband’ s

Asset Fi ndi ng Val ue
St ock and Bond Hol di ngs $1, 601, 727 $1, 235, 229
Cash at Pioneer Bank 16, 800 13, 000
Retirenent Accounts 175, 473 94, 755
Marital Residence 1, 350, 000 986, 700
M sc. Vehicl es and Boat 47, 000 15, 000
Non- conpet e Agr eenent 200, 000 100, 000
Kanopolis Note 150, 000 - 0-
M sc. Personal Property 10, 000 20, 000
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Each of the parties submtted their own individua
testinmony as well as other evidence to support their respective
positions regarding the value of these assets. The trial court,
In its menorandum opinion, indicated that it had considered al
of the relevant evidence and had based its values on the totality
of this evidence. W have considered all of this evidence in
light of the followng test set forth in Wallace v. Wallace, 733

S.W2d 102 (Tenn. App. 1987):

The value of marital property is a fact
gquestion. Thus, a trial court’s decision
with regard to the value of a nmarital asset
w Il be given great weight on appeal.
(citation omtted).

* * *

The value of a marital asset is determ ned by
considering all rel evant evidence regarding
value. (citation omtted).

* * *

. . . the trial court, inits discretion, is
free to place a value on a marital asset that
is within the range of the evidence
submtted. (citation omtted).

Id. at 107. W do not find that the evidence preponderates
against the trial court’s findings with respect to the various
values of the listed assets. Husband s issue on this subject is

W thout nerit.

Vi .

Option to Purchase Stock
and Liquidity |Issues

Atrial court’s decree with respect to a division of

marital property is “given great weight on appeal.” Barnhill v.
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Barnhill, 826 S.W2d 443, 449 (Tenn. App. 1991). In the instant
case, the court bel ow granted Husband an option to buy the Astec
comon stock awarded to Wfe. Husband contends that the trial
court erred in the manner in which it crafted a fornula for the
buy-out. He also contends that it erred in limting the option
period, in failing to award himliquid assets to exercise the
option, and in failing to provide himwith sufficient liquidity
to nmake the equalizing paynent of $1,670,350 required by the

final judgnent.

It is clear that Husband wanted very nuch to conti nue
ownership of all of the Astec stock. He contended that his
effective control of the corporation was essential to the
mar ketability of the Astec stock, and was al so of extrene
I nportance to the institutional investors, who owned

approxi mately 45% of the stock at the tinme of the divorce.

The trial court’s mandate was to divide the party’s
marital estate in an equitable manner. Cbviously, that court
determned that it was inpossible to do so and still provide
Husband with control of all of the stock that he owned prior to
the divorce. W agree. Wile it was certainly beneficial to
Husband and rmaybe even to Astec if Husband continued to control
all of the shares of Astec stock at issue in this case, this
consi deration cannot take precedence over the court’s very clear,

overriding obligation to divide the marital estate equitably.

We also do not find error in the fact that the court

val ued the Astec stock at $15.00 per share, the price at which
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the stock was trading on the date of the divorce. This valuation
Is in keeping with the |anguage of the pertinent statute, T.C A
8§ 36-4-121(b)(1)(A), which provides that the marital estate be
“val ued as of a date as near as reasonably possible to the final

di vorce hearing date.”

However, there is a nore fundanmental reason why the
trial court’s valuation of the Astec stock is not error. Since
this was an asset that could be and was divided in kind, the
val uation was i mmaterial except as to the fornmula for the buy-
out. Regardless of the value assigned to the stock, an award of
fifty percent to each party achieved the trial court’s objective

of equality.

As to the fact that the option fornmula starts out with
a raw price of $15.00, we find no error in this or any other
aspect of the option. The option was granted as an acconmobdati on
to Husband. Equity did not require the trial court to grant
Husband an option of any kind. There was no reason to deprive
Wfe of this very valuabl e asset except on the fairest of terns
to her. Guven the volatility of the market for the stock, the
formula and the 29-day “w ndow’ were fair to both parties. In
our opinion, the trial court’s judgnment woul d have been fair and

equi tabl e even in the absence of an option.

As to Husband s conplaint that the trial court did not
award himliquid assets to satisfy his mandatory and opti onal
paynent obligations, there are a nunber of responses. First,

substantially all of the liquid assets in the marital estate were
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awarded to Husband. He received all of the stock and bond
hol di ngs of $1, 601, 727. Second, he was awarded substanti al
assets that could be liquidated to provide funds to neet at | east
t he mandatory paynent of $1,670,350. Mre inportantly, the trial
court was not required to provide liquidity to either or both of
the parties; the court’s only responsibility was to divide the

estate in an equitable fashion.

Husband's third and fourth i ssues are found to be

wi thout nerit.

VII.

Paynments to Wfe Pendi ng Divorce

Husband contends that the voluntary paynments nade to
W fe pending the divorce--totaling $176, 000--shoul d have been
charged agai nst her as a part of her equal share of the nmarital

estate.

The Chancel | or determ ned that Husband' s voluntary
paynents shoul d be consi dered spousal support pendente lite. A
trial court has broad discretion regardi ng spousal support and
division of property. Marmno v. Marm no, 238 S.W2d 105, 107
(Tenn. App. 1950); Batson v. Batson, 769 S.W2d 849, 859 (Tenn.
App. 1988); Harrington v. Harrington, 798 S.W2d 244, 245 (Tenn.
App. 1990); Wallace v. Wallace, 733 S.W2d 102, 106 (Tenn. App.

1987).
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The evi dence does not preponderate agai nst the
Chancellor’s findings with respect to these voluntary paynents.
Certainly, we cannot say that he abused his discretion in not

considering these paynents as a part of the division of property.

VI,

Was Division of Marital Estate Equitable?

Husband contends that the trial court erred when it
divided the narital estate equally. GCenerally speaking, he bases
this assertion on two premses: first, that the trial court
failed to factor into the division “equation” the fact that he
had significant assets at the tinme of the marriage; and, second,
t hat beginning in 1989, Wfe' s contributions to the marri age
significantly | essened. W w | consider these matters in

reverse order

Husband candidly admts that Wfe’s contributions in
the first 26 years of their nmarriage were significant and
substantial. He concedes in his brief what is abundantly clear

fromthe record before us:

It is undisputed that for the first [26]
years of the marriage, [Wfe] fulfilled her
role as wfe, nother and honenaker.

He contends, however, that this changed in 1989 when she
underwent heart surgery, and individuals close to her passed
away, one in a tragic manner. He says that fromthat point on,
her relationship with her children and Husband deteriorated. He

poi nts out that she went back to school, pursued a graduate
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degree in art in New York City, left the marital residence for
good on Septenber 21, 1993, and started an adul t erous
rel ationship, the latter being the basis upon which the trial

court granted Husband an absol ute divorce.

The trial court found that her contributions were
“extraordinary” prior to 1989, and ordinary, but substantial,
after that. The evidence does not preponderate against the trial
court’s finding that Wfe’s non-nonetary contributions were equal

to Husband’s contributions during the period of their marriage.

If the only issue before us was whet her the
contributions nade by the parties after their marriage dictate an
equal division of the marital estate, we would not hesitate to
affirmthe trial court’s judgnent w thout nodification. However,
we believe the trial court, in considering the factors set forth
at T.C.A 8 36-4-121(c)(1)-(10), failed to give sufficient weight
to the fact that Husband brought substantial property into the
marriage. We believe this contribution by Husband requires, on
this de novo review, that we divide the marital property in a

di fferent manner.

It is clear fromthe record that, at the tinme of the
parties’ nmarriage, Husband owned an account receivable from
Si nger-Cobble, Inc., in the amount of $112,500. It is also clear
that he owned a 10% interest in Industrial Boiler Conpany at the
same tinme. |In Cctober, 1964, a little nore than a year after the
parties’ nmarriage, the parties had a net worth of $234,178. 41,

according to a financial statenent prepared by Husband.
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The trial court found that Husband's rights under the
agreenent with Singer-Cobble were marital property because 90% of
t he paynents were received after the marriage and because Husband
had some consulting duties under the agreenent for two years
during the marriage. He refused to consider Husband's 10%
interest in Industrial Boiler Conmpany because he found that there
was insufficient proof to denonstrate that the 10%interest (or,
for that matter, the paynents under the agreenent w th Singer-
Cobbl e) was used to fund Husband’ s interest in Astec. W believe

all of this msses the point.

As we have previously indicated, the marital

property/ separate property dichotony set forth in T.C. A § 36-4-
121 is designed to enable a court to classify property owned by
one or both of the parties at the tine of the divorce. Since

nei ther of the assets now under discussion was still in existence
and owned by Husband, individually or jointly, at the tinme of the
divorce, the trial court’s reasoning fails to address the real
guestion: D d Husband have a net worth that he brought into the
marri age whi ch shoul d be considered as a contribution by him-and
not a contribution by the joint efforts of the parties--under
T.C.A 8 36-4-121(c)(5)? The record is clear that he had such an

estate and that he contributed it to the wealth of the marri age.

We find that the evidence preponderates against the
trial court’s finding that the account receivable was a joint
contribution to the marital estate. It predated the parties’
marriage. It was clearly a paynent for the design of a piece of

machi nery, and not for the ancillary consulting work of two years
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duration. The fact that 90% of the paynents were made after the

marriage is immaterial to the “contribution” issue.

It seens clear to us that the bulk of the parties’ net
worth that had grown to $234,178.41 in a little |l ess than a year
after their marriage is attributable to Husband' s “contri bution”
of his net worth that preexisted the marriage. Wfe had no
assets at the tinme of the marriage. There was nothing that the
parties did during their first year of marriage that can account
for such a large net worth. It is inmportant to renenber that al
of these interests are in 1963-1964 dollars. |In today’ s dollars,

t hese val ues woul d be substantially higher.

The weal th that Husband accunul ated before the
marriage, which he and he al one produced, was the “seed” wealth
for the substantial marital estate we now have before us. It is
true that it cannot be directly traced into Husband s stock
hol dings in Astec. As we have previously stated, we are
satisfied that the Astec stock is clearly marital property;
however, we do not understand that Husband is arguing on this
i ssue that Astec is his separate property as property “acquired
I n exchange for property acquired before the marriage,” one of
the definitions of separate property. See T.C A § 36-4-
121(b)(2)(B). Even if he is so contending, we agree wth the
trial court that such a classification is contrary to the weight
of the evidence. However, as we understand Husband's position,
he is contending that he contributed his pre-nmarriage estate to
the marriage and is entitled to nore than 50% of the narital

estate because of this contribution. W agree.
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In order to achieve an equitable division of the
marital estate, we believe the shares of Astec commpn stock
shoul d be divided 55%to Husband and 45%to Wfe. W believe the
remai nder of the court’s judgnent is fair and equitable. The
time for exercising the option has passed, and that issue is now
noot. As we have previously indicated, the terns of the option
were fair to both parties, especially Husband. W decline to
grant Husband a new option as a part of our redistribution of the

Ast ec stock.

The trial court’s judgnment awardi ng each of the parties
1,110,000 shares of Astec stock is hereby reversed. 1In all other
respects the trial court’s judgnent is affirned. This case is
remanded to the trial court (1) for the entry of an order
nodifying its earlier order so as to award Wfe 999,000 shares of
Astec stock and to award Husband 1, 221, 000 shares of that stock,
his shares to include the 40,000 shares avail able to hi munder
his option; (2) for enforcenent of the judgnent, as nodified; and
(3) for collection of costs assessed bel ow, pursuant to

applicable | aw.

Costs on appeal are taxed to the parties equally.

Charl es D. Susano, Jr., J.

CONCUR:
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Houston M Goddard, P.J.

Don T. McMurray, J.
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