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OPINION

AFFI RVED AND REMANDED Susano, J.
UPS!, an Onhio corporation, sued Buck Fever Racing, Inc.

(Buck Fever), a Virginia corporation, on an open account. The

luPs stands for United Parcel Service, |nc.
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conpl ai nt seeks $40, 607. 48, pre- and post-judgnent interest, and
attorney fees. It is supported by a sworn account. The tria
court granted Buck Fever’s notion to dism ss because the court
found that it |acked the necessary in personamjurisdiction to
render a nonetary judgnent against the defendant. UPS appeal ed,
arguing that the facts devel oped bel ow refl ect that the defendant
had sufficient mnimmcontacts with Tennessee to justify the

exercise of jurisdiction over it.

Buck Fever’s notion was filed pursuant to Rule
12.02(2), Tenn.R G v.P., “lack of jurisdiction over the person.”
Each of the parties filed “matters outside the pleadings” which
were considered by the trial court; accordingly, the notion is
properly disposed of pursuant to Rule 56, Tenn.R CGiv.P. See Rule
12.03, Tenn.R G v.P. Since the material facts are essentially
undi sput ed?, the question for us is whether these facts “show ...
that the noving party [i.e., Buck Fever] is entitled to a
judgnment as a matter of law.” Rule 56.03, Tenn.R Civ.P. Since
this is a question of law, the record bel ow cones to us with no
presunption of correctness of the trial court’s findings.
Gonzal es v. Alman Construction Co., 857 S.W2d 42, 44 (Tenn. App.
1993). We nust decide anew if the defendant is entitled to

judgnment in a summary fashion. 1d. at 44-45.

On Cctober 14, 1993, and again on July 8, 1994, UPS and

20 have limted our review to the verified facts presented by the

nonnovant, UPS, and the evidence advanced by Buck Fever to which UPS either
agrees or offers no rebuttal. W accept as true all evidence presented by
UPS. See Byrd v. Hall, 847 S.W 2d 208, 215 (Tenn. 1993) (“The evi dence

of fered by the nonmoving party nust be taken as true.”) W have disregarded
as immterial any evidence subm tted by Buck Fever that conflicts with the
above.



Buck Fever, acting through their respective representatives,
execut ed separate contracts, each of which pertains to UPS s
agreenent to transport, for a fee, packages that Buck Fever
transferred to it. Both contracts were executed at Buck Fever’'s
pl ace of business in Marion, Virginia. Pursuant to these
contracts, UPS picked up packages at the defendant’s Virginia

| ocation. The conpany’s shipnments were processed through the UPS
facility in Bristol, Virginia. The conplaint seeks to recover

shi ppi ng charges that are all egedly past due.

UPS was served with process through the Tennessee
Secretary of State, pursuant to the provisions of T.C A § 20-2-
214, the Tennessee long-armstatute.® Wile acknow edgi ng that
the contracts in question were signed outside the state of
Tennessee and that all packages were delivered to it in Virginia,
UPS argues that Buck Fever had sufficient m ninumcontacts with
Tennessee in other ways to justify jurisdiction here. The trial
court disagreed, finding that the facts did not show that Buck
Fever *“purposely established m m numcontacts with the state of
Tennessee, such that it should have reasonably antici pated being

hal ed into court in Tennessee.”

The Tennessee Suprene Court has exam ned the outer

limts inposed by constitutional due process on the in personam

.c. A 8§ 20-2-214(a) provides, in pertinent part, as follows:

Persons who are nonresidents of Tennessee... are
subject to the jurisdiction of the courts of this
state as to any action or claimfor relief arising
from

* * *

(6) Any basis not inconsistent with the constitution
of this state or of the United States.
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jurisdiction of Tennessee courts under the |ong-arm statute:

I n determ ning whether or not a state can
assert long-armjurisdiction, due process
requi res that a non-resident defendant be
subj ected to a judgnent in personamonly if
he has m nimum contacts with the forum such
that “the maintenance of the suit does not
offend ‘traditional notions of fair play and
substantial justice.’” International Shoe Co.
v. Washington, 326 U S. 310, 316, 66 S.Ct.
154, 158, 90 L.Ed. 95 (1945). However, the
absence of physical contacts will not defeat
I n personam jurisdiction where a conmerci al
actor purposefully directs his activities
toward citizens of the forum State and
litigation results frominjuries arising out
of or relating to those activities. Burger
King Corp. v. Rudzewicz, = US | 105
S.Ct. 2174, 2182, 85 L.Ed.2d 528 (1985). In
such a case, “the defendant’s conduct and
connection with the forum State are such that
he shoul d reasonably antici pate being hal ed
into court there.” Wrld-Wde Vol kswagen
Corp. v. Wodson, 444 U S. 286, 297, 100
S.&. 559, 567, 62 L.Ed.2d 490 (1980).

T.C.A. 8 20-2-214 was considered a “single
act” statute, one in which jurisdiction was
assuned only over causes of action arising
out of the defendant’s activities in the
state, until the addition of subsection (6)
in 1972. A three-pronged test had been
devel oped to determ ne the outer Iimts of
personal jurisdiction based on a single act:
t he def endant nust purposefully avail hinself
of the privilege of acting in or causing a
consequence in the forum State; the cause of
action nmust arise fromthe defendant’s
activities there; and defendant’s acts or
consequences nmust have a substanti al
connection with the forumto make the
exercise of jurisdiction reasonable.

Sout hern Machi ne Co. v. Mbhasco Industries,
Inc., 401 F.2d 374, 381 (6th Cr. 1968).
Subsection (6) changed the |ong-arm statute
froma “single act” statute to a “m ni mum
contacts” statute which expanded the
jurisdiction of Tennessee courts to the full
[imt allowed by due process. Shel by Mt ual
Ins. Co. v. Moore, 645 S.W2d 242, 245 (Tenn.
App. 1981). That deci sion, quoting
extensively from@llet v. Qantas Airways
Ltd., 417 F. Supp. 490 (M D. Tenn. 1975),
noted that the Mbhasco test was now too



restrictive. The More court noted that
three primary factors are to be considered in
det erm ni ng whet her the requisite m ni mum
contacts were present: the quantity of the
contacts, their nature and quality, and the
source and connection of the cause of action
with those contacts. Two | esser factors to
be considered are the interest of the forum
State and conveni ence. The Mdore court

concl uded:

The phrase “fair play and
nust be vi ewed
is fair and

substantial justice”

in terns of whether it

substantially just to both parties
to have the case tried in the state
where the plaintiff has chosen to
bring the action. 1In each case,
the quality and nature of those
activities inrelation to the fair
and orderly adm nistration of the

| aw nmust be wei ghed.

above in Qantas, this nust

As st at ed

i nvol ve

sone subjective val ue judgnent by

the courts.

645 S. W 2d at 246.

Masada | nvestnent Corp. v. Allen, 697 S.W2d 332, 334-35 (Tenn.

1985). Wth these principles in mnd, we now exam ne in greater

detail the facts before us.

The parties agree that this suit “seeks to recover

amounts all egedly owed by Buck Fever

for delivery services

rendered in Virginia.” That conpany has never operated a

busi ness or office in Tennessee. By the sane token, it has never

had any agents or enployees acting on its behalf in this state.

No i ndividual from Buck Fever traveled to Tennessee as a part of

the negotiations that led up to the execution of the two

contracts.

UPS points out that both contracts signed by its



representatives reflect an address under the UPS representative’'s
signature |line of 500 Callahan Drive, Knoxville, Tennessee 37912.
From 1987 t hrough 1995, UPS s East Tennessee District was based
out of Knoxville. The district office and accounting office are
| ocated in Knoxville. The Knoxville office covers the Bristol
and Abi ngdon, Virginia areas. These Virginia areas were added to
t he East Tennessee District on July 1, 1992. The Knoxville
accounting office handles C.OD."s, billing, accounts recievable
i nformation services, credit, accounting, and payroll. Delivery
information and custoner service are al so based out of the

Knoxville office.

Al'l phone calls to Buck Fever regarding its credit cane

fromthe UPS credit office in Knoxville. This office also

recei ved calls back from Buck Fever to a Knoxville phone nunber.
Any billing inquiries received from Buck Fever woul d have been
handl ed out of the Knoxville office. The Knoxville office would
have faxed Buck Fever a copy of a pick-up record if one was
requested. All packages picked up at the Buck Fever location in
Marion, Virginia, were billed out of the Knoxville office, and
all C.OD.’s delivered to Buck Fever would be processed in the

Knoxville office.

On Cctober 16, 1992, a UPS enpl oyee spoke with an
enpl oyee of Buck Fever after receiving a tel ephone nessage for a
call back. The conversation showed that Buck Fever was aware
that the Knoxville office was now handling its account. Buck
Fever was al so asked several tinmes during 1992 to mail its

paynents to the Knoxville address as a matter of normal busi ness.



Evi dence was al so presented which showed that at several tines
during 1994, the UPS credit departnent asked Buck Fever to mai
its paynents to the Knoxville address, and that Buck Fever did
mai | sone paynments during 1994 to the Knoxville office.
Apparently, other paynents were nmailed to a UPS address in

Loui sville, Kentucky. The evidence al so showed that the custoner
servi ce departnent of UPS has business cards for each account
executive that list their business address as 500 Cal | ahan Road,

Knoxvill e, Tennessee 37912.

The contracts between the parties do not contain
provi si ons specifying that disputes will be resol ved under
Tennessee law, or that litigation between themhas to be

conducted in the courts of this state. Cf. Burger King Corp. V.
Rudzewi cz, 471 U. S. 462, 105 S.C. 2174, 85 L.Ed.2d 528 (1985).

The contracts are silent on both subjects.

In the instant case, it is clear that the essence of
t he busi ness rel ati onship between the parties -- the transferring
of packages from shipper to carrier and beyond -- took pl ace
outside the state of Tennessee. The parties agree that the
shi ppi ng services furnished by UPS were rendered in Virginia.
Al'l contacts with Tennessee were nerely ancillary to the real
busi ness transacted by the parties. It is true that UPS provides
support services to its Virginia operations out of its Knoxville
office; but it is not UPS's contacts with Tennessee that are
central to the question before us, but rather the defendant’s

contacts with this state.



The fact that Buck Fever knew that it was dealing with
t he Knoxville office of UPS is also not critical. One does not
anticipate the exercise of a foreign state’s jurisdiction over it
just because it has ancillary admnistrative contacts with an
office of a conpany in that state, when the real business

transacti ons between the parties are outside that state.

We do not believe that phone calls to and from
Tennessee regardi ng Buck Fever’s Virginia account, mailings of
paynents, or other comrunications to or from Tennessee are
sufficient to justify an assertion of long-armjurisdiction. Al
of this is ancillary to the business of shipping -- an activity
that in this case occurred entirely outside the state of

Tennessee.

When neasured against the criteria outlined in Masada
I nvestnent Corp., it is clear that Buck Fever's contacts with
Tennessee are not sufficient in quantity or quality to constitute
the m nimum contacts required to constitutionally permt
Tennessee to exercise in personamjurisdiction over Buck Fever.
W agree with the trial court that Buck Fever’s contacts with
Tennessee are not such that it “should reasonably anticipate
being haled into court” in Tennessee. Wrld-Wde Vol kswagen
Corp. v. Wodson, 444 U.S. 286, 297, 100 S.C. 559, 567, 62
L. Ed. 2d 490 (1980). Suit in Tennessee agai nst Buck Fever is not
consistent with traditional notions of fair play and substanti al

justi ce.

The judgnent of the trial court is affirnmed. Costs on



appeal are taxed against the appellant and its surety. This case
is remanded for collection of costs assessed bel ow, pursuant to

applicable | aw.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.



