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OPINION

Susano, J.

This is a condemation case. Petitioners acquired by



em nent domain a tract of real property in Sevier County for use
as a landfill. The petitioners’ authority to take the land is
not in question; this appeal only involves the anmount of
conpensation to which the | andowners are entitled. Follow ng the
first jury verdict, the trial judge suggested a remttitur, which
was accepted by the | andowners. The petitioners, however,
refused to accept the remttitur, and the trial judge, believing
he was required to do so, granted thema newtrial. A second
jury trial was conducted, yielding a much smaller verdict. The

| andowner s appeal ed, contending that the trial court erred in
granting the petitioners a newtrial. They seek to have the
first verdict, less the remttitur, reinstated. The follow ng

guestion is presented for our review

Does acceptance of a remttitur lie
exclusively with the party in whose favor the
jury verdict has been rendered?

The petitioners also raise issues, which in substance all ege
error in the method of valuation utilized by the | andowners and
their expert witness. They claimthat the first jury heard

i nproper testinony and that its verdict is tainted by that

evi dence.



The subject property consists of 155.57 acres of
pasture | and and woodl and | ocated near the heavily-travel ed
parkway in Pigeon Forge. It was not being farned at the tinme of
the taking in 1991, but it had been previously used for this
pur pose, going back to 1915. Follow ng an extensive study of the
area, the petitioners chose this tract as the best available site
for a new landfill, due to its size, soil content, accessibility,
and proximty to an older landfill. The petitioners then filed a
joint petition for condemmati on and were subsequentl|y awarded

title to and possession of the |and.

The | andowners retai ned an expert w tness, Jeff
Fl etcher, to nmake an appraisal of the condemmed property. The
petitioners filed a notion in |[imne seeking to excl ude
Fletcher’s testinony, due to his alleged use of inproper
conpar abl e sal es and because he all egedly based his opinion of
the property’s value solely upon its highest and best use. The
trial court excluded one “conparable” sale fromFletcher’s
anal ysis, found that the weight and credibility to be given the
ot her conparable sales were matters for the jury to decide, and
ruled that Fletcher would not be allowed to limt his appraisal

to the land s hi ghest and best use.

At trial, Fletcher testified that the property was
worth, on average, approximately $10,000 an acre. He arrived at
a total value of $1,578,000. Landowners Grady and Carroll Fox

each testified that the | and was worth $3, 000, 000. The



petitioners’ two expert witnesses testified that the value of the
| and was $525, 000 and $567, 000, respectively. The jury returned
a verdict for $1,710,500. The trial judge then suggested a
remttitur of $315, 000, which was accepted by the | andowners,

t hus reducing the verdict to $1, 395, 500. The petitioners,
however, refused to accept the verdict after the remttitur, and
noved for a newtrial. Petitioners cited the case of Pitts v.
Exxon, 596 S.W2d 830 (Tenn. 1980), as authority for the
proposition that the party in whose favor a remttitur is nade
has the choice of either accepting the remtted verdict or
demanding a new trial. Based solely upon |anguage in the Pitts
opinion, the trial court granted a newtrial to the petitioners,
as they were the parties in whose favor the verdict adjustnent
was made. Followi ng the second trial, a newjury returned a
verdi ct of $915,000. The |andowners appeal ed, arguing that the
grant of a newtrial was inproper. They urge us to reinstate the

remtted verdict of $1, 395, 500.

W nust first determ ne whether the trial court
properly granted a new trial based upon its interpretation of the
Supreme Court’s decision in Pitts v. Exxon, supra. Wile a new
trial grant pursuant to a trial judge s function as the
thirteenth juror is not reviewable, it is not every grant of a
new trial that involves the thirteenth juror role. See, e.g.,

Huskey v. Crisp, 865 S.W2d 451, 454 (Tenn. 1993). 1In this case,
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the trial judge did not act in his capacity as the thirteenth
juror, as would have been the case had he granted a new tri al
upon finding the jury's verdict to be contrary to the evidence
and not correctable by remittitur or additur. On the contrary,
he suggested a remttitur, which presumably corrected the verdict
in his estimation. Only because the petitioners refused to
accept the remtted verdict did the trial judge conclude that, as

a matter of law, Pitts required that he grant a new trial.

We review de novo the trial court’s award of a new
trial, with no presunption of correctness. Canpbell v. Florida

Steel Corp., 919 S.W2d 26 (Tenn. 1996).

The relevant portion of the Pitts decision, upon which

the trial judge relied, provides as foll ows:

Where either remttitur or additur is used,
the choice of a newtrial and new jury or
appellate reviewis available to the party in
whose favor the adjustnent is nmade, and
appellate reviewis available to the other
party where the appellate courts may either
adj ust the verdict to conformto the evidence
if statutorily and judicially authorized to
do so, and, where not, a newtrial may be

gr ant ed.

Pitts, 596 S.W2d at 836 (enphasis added).

We acknow edge that the quoted sentence seens to

i ndicate that the petitioners - the parties in whose favor the



remttitur was made - had the right to demand a new tri al .
However, we cannot escape the conclusion that the italicized

| anguage quot ed above represents a “slip of the pen” by the
Suprene Court. The overwhel mi ng wei ght of authority in
Tennessee, including authority cited in other parts of Pitts,
indicates that it is not the party in whose favor the remttitur
is made, but rather it is the party in whose favor the verdict
was rendered who has the option of choosing a new trial rather

t han appealing or accepting a remttitur. For instance, the

rel evant portion of the remttitur statute provides:

Inall jury trials had in civil actions,

after the verdict has been rendered, and on
notion for a newtrial, when the trial judge
is of the opinion that the verdict in favor
of a party should be reduced, and a
remttitur is suggested by the trial judge on
that account, with the proviso that in case
the party in whose favor the verdict has been
rendered refuses to make the remttitur a new
trial will be awarded, the party in whose
favor such verdi ct has been rendered may nake
such remttitur under protest, and appeal
fromthe action of the trial judge to the
court of appeals.

T.C.A. 8 20-10-102(a) (enphasis added). As construed by the
trial court, the |anguage in Pitts directly contradicts that of

t he stat ute.

Tennessee cases are in line with the |anguage of the
statute and, consequently, inconsistent with the trial court’s

interpretation of Pitts. For exanple, the Suprene Court has



stated that

the remttitur and additur statutes were

enacted for the purpose of giving the

plaintiff, in the case of remttiturs, and

the defendant, in the case of additurs, the

right to accept, under protest, and appea
The subject statutes nmake no reference

what ever to the right of a defendant, in case

of remttitur, to appeal and contest the

i nadequacy of the remttitur or the right of

a plaintiff to appeal and contest the

i nadequacy of an additur, both of which

ri ghts unquestionably exi st

Smth v. Shelton, 569 S.W2d 421, 426 (Tenn. 1978) (enphasis
added). As the Smth case indicates, in the typical case the
choice lies with the plaintiff' - the party in whose favor the
verdict is rendered - and therefore not the party in whose favor
the remttitur is made (i.e., the defendant). The plaintiff may
accept the remttitur and appeal, or, as provided in T.C. A § 20-
10-102(a), may refuse to make the remttitur and demand a new
trial. The only right of the defendant (in this case, the
petitioners) that is acknow edged is the right to appeal the

i nadequacy of the remittitur® -- not to demand a new trial. |Id.

In addition, our court has recently expl ained that

[rlemttiturs of jury verdicts for

"Me refer to the “plaintiff” in this opinion rather than using the
“l onger” | abel of the “party in whose favor the verdict has been rendered”
because in the typical case, the plaintiff is the party seeking compensation
and hence the one in whose favor the verdict is rendered. |In the instant
case, “the part[ies] in whose favor the verdict has been rendered” are the
respondents -- the | andowners.

%of course, the party in whose favor the remttitur is made can raise
ot her issues, as the petitioners have in this case.
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excessiveness are not nmade by courts, but by
t he successful party. The court has the

di scretionary power to offer the prevailing
party the opportunity to waive or “remt” the
excessi ve portion of the verdict as an
alternative to setting the verdict aside for
excessi veness and ordering a newtrial. It
is therefore said that the court “suggests” a
remttitur and the successful party, if
willing “makes” the remttitur.

Long v. Mattingly, 817 S.W2d 325, 329 (Tenn. App. 1991)

(enmphasi s added).

Whil e no support for the trial court’s interpretation
of the statenent in Pitts can be found in the |aw of this state,
many ot her Tennessee cases illustrate the concept that it is the
prevailing party’ s sole prerogative to request a new trial when
t he court suggests a remttitur. See, e.g., Magness v. B. Hitt
Electric Co., 604 S.W2d 44 (Tenn. 1980); D xie Feed & Seed Co.
v. Byrd, 376 S.W2d 745 (Tenn. App. 1963); Westnorel and v.

Tol bert, 1990 W. 48464 (Tenn. App., MS., filed April 11, 1990,
Koch, J.). Furthernore, cases dealing with additur set forth a

| ogical corollary of the idea that only the plaintiff is entitled
to accept or reject a remttitur, by holding that it is the

def endant who has the choice of whether to accept an additur.

See, e.g., BEvans v. Wlson, 776 S.W2d 939, 941 (Tenn. 1989) and

Smth v. Shelton, 569 S.W2d at 426.

We al so note that no authority is cited in Pitts to

support the disputed proposition; to the contrary, each case



cited within the opinion speaks only in terns of the plaintiff’s
acceptance or refusal of a suggested remttitur. In |ight of the
foregoing, we can only conclude that the Suprene Court’s
statenent in Pitts v. Exxon was sinply a “slip of the pen.” W
believe the Suprenme Court intended to state the following in
Pitts:

VWhere either remttitur or additur is used,

the choice of a newtrial and new jury or

appellate reviewis available to the party

agai nst whom t he adj ustnent is nade, and

appellate review is available to the other

party where the appellate courts may either

adj ust the verdict to conformto the evidence

I f statutorily and judicially authorized to

do so, and, where not, a newtrial may be
gr ant ed.

(Enphasi s added). This expression of remttitur and additur
procedures woul d be consistent with the provisions of T.C A 88
20-10-101 and -102, as well as the case |aw of Tennessee.
Consequently, in a remttitur situation, the choice of a new
trial or acceptance of the remttitur would fall only to the
plaintiff, who would be the party agai nst whom the adjustnment was
made, since the plaintiff’s verdict would have been reduced by
the remttitur. Conversely, in the case of additur, the choice
of a newtrial or acceptance would lie wth the defendant, since
the adjustnment woul d increase the verdict and thus operate

agai nst the defendant.

We point out this perceived oversight in the Pitts case

with all due respect to the Suprene Court. In so doing, we are



not unm ndful of our obligation to follow the directives of that
superior court. See Holder v. Tennessee Judicial Selection
Commission, _ S W2d ___ , No. 01S01-9610-CH 00211 (Tenn.
filed Cctober 23, 1996) (for publication). W offer our opinion
in the hope that the Suprene Court will revisit the questioned
statenent in Pitts to correct the court’s apparent “slip of the

pen.”

We therefore conclude that the trial court erred in
granting a newtrial to the petitioners based solely upon its

interpretation of Pitts.

Qur inquiry does not end here, however, since the
petitioners have raised el even issues of their own chall enging
the first jury verdict. W nust now address these issues to
determ ne whether, in light of the inproper award of a new trial,

we may restore the first verdict, as remtted.

Petitioners raise several issues regarding testinony as
to the value of the subject property. The nost substantial of
t hese issues assigns error in the node of valuation utilized by
the | andowners’ expert, Jeff Fletcher. Specifically, the
petitioners assert that Fletcher’s testinony was inproperly based

sol ely upon the highest and best use of the |and.
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W first note that the trial court has w de discretion
wWth regard to the adm ssibility of expert testinony in
condemation cases. State ex rel Comir, D.OT. v. Veglio, 786
S.W2d 944, 948 (Tenn. App. 1989). The objective in such a
proceeding is to award just conpensation to the | andowner. Love
v. Smith, 566 S.W2d 876, 878 (Tenn. 1978). *“Just conpensation”
is nmeasured by the fair market value of the land at the tinme of
the taking. 1I1d.; Layne v. Speight, 529 S.W2d 209, 214 (Tenn.
1975). In making that determ nation, the jury nust consider al
reasonabl e, avail able uses to which the property is adapted.
Love, 566 S.W2d at 878; Layne, 529 S.W2d at 214; and Davi dson
County Bd. of Educ. v. First Am Nat’'| Bank, 301 S.W2d 905, 907
(Tenn. 1957). Therefore, the value of the property may not be
based only upon its “highest and best” use. Love, 566 S.W2d at
878; Layne, 529 S.W2d at 214; and Davidson County Bd. of Educ.,

301 S.W2d at 907. As stated in the Love case,

t he hi ghest and best use may be considered in
determ ning value but it nay not be the sole
neasure thereof. (citations omtted). A
corollary of this principle is that expert

Wi t nesses in expressing their opinions of

val ue should not be allowed “to give their
opinions as to the value of property for a
particul ar purpose.” (citations omtted).

Love, 566 S.W2d at 878 (enphasis added).

Qur review of the transcript of Fletcher’s testinony

persuades us that, contrary to the trial court’s directive, he
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did in fact base his opinion of the property’'s value only on its
hi ghest and best use. Fletcher testified in pertinent part as

foll ows:

Q Wat is it that nakes the Fox property
uni que?

A.  Fromwhat | understand, now |I’m not an engi neer,
the location. The location is one of the
contributing factors to any real -estate value. The
soil of the property lends itself to a specific
type of use, and that’'s what makes it unique.

Q Alandfill?

A Alandfill.

Q The landfill. 1Is the landfill what nakes the
Fox property unique and valuable, in your opinion?

A. That’s right.

Q And is that why you place this high value on
it, is because of its potential use as a landfill?

A. Saying that the highest and best use of this
pi ece of property out of the alternative uses
avai |l abl e, the highest and best use would be for
a landfill.

Q And ny question was, is that the reason you
pl ace the high value on the Fox property?

A. That's correct.
Q In doing your analysis of the val ues you
specifically did not include any farm sal es being

used for farm purposes; is that correct?

A Didn't think that was the hi ghest and best
use of the property.

Q But to answer ny question, you did not use
any sales of farm property for farm purposes?

A. That’'s correct. And the reason | didn't is,
because | did not consider farm use the highest

12



and best use of the property. | considered it.
| didn’t think that was the best use.

Q So in other words, you value the property

based on its highest and best use, the Fox property
based on its highest and best use?

A. That’'s what you end up doing after you consider

the alternative uses that are available for a piece
of property....

We find that this testinony clearly indicates that
Fl etcher cal cul ated the value of the | and based only upon its use
as a landfill. It appears that he “considered” other uses for
the land, such as residential or farm ng, but discarded them and
did not factor the land’ s value for those purposes into his
cal cul ations. We believe that the principles of valuation
expressed in the cases contenplate nore than the conputation of a
pi ece of property’s overall value based solely upon its highest
and best use, preceded by a nere acknow edgenent that ot her
possi bl e uses exist. Land val ues based upon these other uses

nmust be taken into account in calculating the property’ s val ue.

Therefore, we conclude that Fletcher’s testinony
i mproperly used the property’s highest and best use, as a
landfill, as its sole neasure of valuation. We agree with the
petitioners that the jury' s verdict was substantially influenced
by his testinony, and thus we cannot find this error to be
harm ess. Rule 36(b), TR A P. C. Love, 566 S.W2d at 878-79.
The influence of Fletcher’s testinony upon the jury is evidenced

by the fact that the initial verdict was closer to Fletcher’s
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val ue than that of any other witness.® As a result of this
prejudicial error, a newtrial is warranted. W are aware that a
second trial was conducted in this matter, but we cannot affirm
the verdict that it produced, since we are not privy to a
transcript or record of those proceedings. Furthernore, to
accept its result would be to ignore the trial court’s error in
granting it in the first place. Fairness dictates that we remand

this case to the trial court for a newtrial.

Due to the fact that a newtrial is necessary, we deem
it appropriate to address sone of the nunerous additional errors
assigned by the petitioners, and to thereby offer sonme gui dance

to the trial court.

Anot her significant issue raised by the petitioners is
whet her the testinony of Fletcher and the | andowners as to the
val ue of the property was based upon i nproper conparabl e sales.
Petitioners argue that the two property sales principally relied
upon by Fletcher and the | andowners were not conparable to the
subj ect property, in that one tract was purchased by the
Dol | ywood thene park for use as a parking lot, while the other

i ncl uded val uabl e frontage on the Pigeon Forge parkway. The

%The jury verdict was $1,710,500, a little higher than Fletcher’s val ue
of $1,578, 000. The | andowners testified that the property was worth
$3, 000, 000, while the two expert witnesses called by the petitioners arrived
at val ues of $525,000 and $567, 000.
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trial judge allowed the use of these sales, over the objection of

the petitioners.

It is well-settled that the adm ssion of conparable
sales in a condemation action falls largely within the sound
di scretion of the trial court. Layne, 529 S.W2d at 211; Menphis
Housi ng Auth. v. Peabody Garage Co., 505 S.W2d 719, 722 (Tenn.
1974); Veglio, 786 S.W2d at 946; and Shel by County v. Stall cup,
594 S.W2d 392, 396 (Tenn. App. 1979). As a prelimnary matter,
the trial judge considers all factors which bear upon that issue;
once a conparable sale is admtted into evidence, the weight to
be given that transaction becones a question for the jury.
Stallcup, 594 S.W2d at 396; Menphis Housing Auth. v. Newton, 484

S.W2d 896, 898 (Tenn. App. 1972).

For a sale to be admtted as a conparable sale, a piece
of property nust be simlar to the condemmed |land in type and
| ocation, and it nust have been sold near the tinme of the taking.
Maryvill e Housi ng Auth. v. Ransey; 484 S.W2d 73, 75 (Tenn. App.
1972); Menphis Housing Auth. v. Ryan, 393 S.W2d 3, 11 (Tenn.
App. 1964). It need not be identical to the condenmed property.
Ryan, 393 S.W2d at 11. No bright-line rules exist as to the
requi site degree of physical simlarity, distance, or proximty
in time; again, these matters rest within the discretion of the
trial judge. Newton, 484 S.W2d at 897; Ransey, 484 S.W2d at

76.
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In view of the foregoing authority, we cannot concl ude
that the trial judge abused his discretion in allow ng testinony
based upon the di sputed conparable sales. The transcri pt
i ndicates that both sides were allowed sufficient opportunity to
denonstrate the simlarities and dissimlarities of each sale.
See Stallcup, 594 S.W2d at 396. The weight to be assigned to
each sale’s conparability was properly left to the jury, once the

trial judge determ ned those sales to be adm ssible.

Petitioners further argue that the testinony of

Fl etcher and the | andowners was i nperm ssibly based upon the

val ue of the property as a landfill, the purpose for which it was
condemmed. It is true that a property owner generally is not
entitled to an increase in the land s value due to the public

i nprovenent for which it is taken. Layne, 529 S.W2d at 212.
Furthernore, the value of property taken by emi nent domain is to
be determ ned without regard to “any enhancenent or depreciation
whi ch occurred before the taking in anticipation of the [public]

i nprovenent.” Veglio, 786 S.W2d at 946. Nevertheless, in the

i nstant case, the property’s potentially enhanced val ue as a

l andfill exists independent of the project for which it was
taken. In other words, the land is not potentially valuable as a
| andfill because the petitioners plan to use it for that purpose;

the land is potentially valuable because it is - and has been -
uni quely suited for use as a landfill. This is supported by the
testinony as to its soil content, accessibilty, |ocation,

proximty to another landfill, and other features, all of which
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existed prior to the property’s condemati on.

It is clear that a | andowner

has the right to have the jury to consider
any special uses and adaptabilities to which
the land is shown to be susceptible. |If the
land is adapted to a special use which
enhances its value this value belongs to the
owner, and he has the right to demand
consideration thereof in estimating the

mar ket val ue.

Stroud v. State, 279 S.W2d 82, 88 (Tenn. App. 1955) (citing

Al l oway v. Nashville, 88 Tenn. 510, 13 S.W 123, and MKi nney v.
Menphis, etc., Hotel Co., 59 Tenn. 104, 131). Accord Davi dson
County Bd. of Educ. v. First Am Nat’|l Bank, 301 S.W2d 905, 909

(Tenn. 1957). In addition, it has been explained that

[i]n determ ning the market cash val ue, you
cannot single out fromthe el enents of
general value the value for an especial [sic]
pur pose; but you are to consider all the
constituent elenments that make up the narket
val ue,--its availability, adaptability, and
capability for different uses and purposes.

Davi dson County Bd. of Educ., 301 S.W2d at 909 (quoting All oway,
88 Tenn. 510, 13 S.W 124). Therefore, we conclude that the
property’s potential value as a landfill may properly be
considered in the overall determnation of its value. As
expl ai ned earlier, the use of the property as a landfill may not

be the sole neasure of its value in this case, but it nay be one
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of the considerations factored into that cal cul ati on.

As an additional nmatter, the petitioners assert that
the testinony of Fletcher and the | andowners was based in part
upon val ues taken fromthe oaths on the deeds of conveyance for
the conparable sales. They allege this to be in violation of

T.C.A 8 67-4-409(c), which states as foll ows:

Any oath required in subsections (a) and (b)
[transfers of realty, nortgages, deeds of
trust and other instrunents] shall not be

i ntroduced as evidence in any proceedi ng had
in connection with any condemati on action
for the purpose of indicating the value of
such real property.

We disagree with the petitioners’ contention. This statute

precl udes using the sworn-to anmount on the deed of conveyance of
t he condemed property as proof of its value; it does not,
however, forbid using anmounts from deeds of conveyance of

conpar abl e property to calculate the value of |land that has been
condemmed. See Love v. Snmith, 566 S.W2d 876 (Tenn. 1978);
State, ex rel DOT. v. Harvey, 680 S.W2d 792 (Tenn. App. 1984).
Thus, we find this issue as framed by the petitioners to be

W thout nerit.

Petitioners’ renmaining issues raise questions of the
reasonabl eness of the verdict, the influence of passion,
prejudi ce, or caprice upon the jury, and the duty of the trial

judge to grant a new trial when dissatisfied with the verdict.
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In view of our disposition of the other issues, we find it

unnecessary to address these matters.

The judgnent of the trial court is vacated. Costs on
appeal are assessed against the appellees. This case is renmanded

to the trial court for a newtrial, consistent wwth this opinion.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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