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Cecil Crowson, Jr.
Appellate Court Clerk

I N THE COURT OF APPEALS OF TENNESSEE

CI TY OF GATLI NBURG,  TENNESSEE,    )  C/ A NO.  03A01- 9606- CV- 00199
CI TY OF PI GEON FORGE,  TENNESSEE,  )  SEVI ER COUNTY CI RCUI T COURT
CI TY OF SEVI ERVI LLE,  TENNESSEE,   )
COUNTY OF SEVI ER,  TENNESSEE,  a nd )
SEVI ER SOLI D WASTE,  I NC. ,     )

   )
Pe t i t i one r s - Appe l l e e s ,  )  

   )
   )
   )  

v .    )
   )
   )
   )

GRADY BASCOM FOX,  J R.  a nd wi f e ,   )
I RENE DI XON FOX,  a nd    )
CARROLL L.  FOX a nd wi f e ,    )
MI LDRED PERRYMAN FOX,    )

   )  HONORABLE WI LLI AM R.  HOLT,  J R.
Re s ponde nt s - Appe l l a nt s . )  J UDGE

For  Appe l l a nt s For  Appe l l e e s

DAVI D C.  LEE RONALD E.  SHARP
J . D.  LEE Sha r p & Ri pl e y
Le e ,  Le e  & Le e Se vi e r vi l l e ,  Te nne s s e e
Knoxvi l l e ,  Te nne s s e e

O P I N I O N

VACATED AND REMANDED Sus a no,  J .  
Thi s  i s  a  c onde mna t i on c a s e .   Pe t i t i one r s  a c qui r e d by
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e mi ne nt  doma i n a  t r a c t  of  r e a l  pr ope r t y i n  Se vi e r  Count y f or  us e

a s  a  l a ndf i l l .   The  pe t i t i one r s ’  a ut hor i t y t o t a ke  t he  l a nd i s

not  i n  que s t i on;  t hi s  a ppe a l  onl y i nvol ve s  t he  a mount  of

c ompe ns a t i on t o  whi c h t he  l a ndowne r s  a r e  e nt i t l e d.   Fol l owi ng t he

f i r s t  j ur y ve r di c t ,  t he  t r i a l  j udge  s ugge s t e d a  r e mi t t i t ur ,  whi c h

wa s  a c c e pt e d by t he  l a ndowne r s .   The  pe t i t i one r s ,  howe ve r ,

r e f us e d t o a c c e pt  t he  r e mi t t i t ur ,  a nd t he  t r i a l  j udge ,  be l i e vi ng

he  wa s  r e qui r e d t o  do s o,  gr a nt e d t he m a  ne w t r i a l .   A s e c ond

j ur y t r i a l  wa s  c onduc t e d,  yi e l di ng a  muc h s ma l l e r  ve r di c t .   The

l a ndowne r s  a ppe a l e d,  c ont e ndi ng t ha t  t he  t r i a l  c our t  e r r e d i n

gr a nt i ng t he  pe t i t i one r s  a  ne w t r i a l .   The y s e e k t o  ha ve  t he

f i r s t  ve r di c t ,  l e s s  t he  r e mi t t i t ur ,  r e i ns t a t e d.   The  f ol l owi ng

que s t i on i s  pr e s e nt e d f or  our  r e vi e w:

Doe s  a c c e pt a nc e  of  a  r e mi t t i t ur  l i e
e xc l us i ve l y wi t h t he  pa r t y  i n  whos e  f a vor  t he
j ur y ve r di c t  ha s  be e n r e nde r e d?

The  pe t i t i one r s  a l s o r a i s e  i s s ue s ,  whi c h i n s ubs t a nc e  a l l e ge

e r r or  i n  t he  me t hod of  va l ua t i on ut i l i z e d by t he  l a ndowne r s  a nd

t he i r  e xpe r t  wi t ne s s .   The y c l a i m t ha t  t he  f i r s t  j ur y he a r d

i mpr ope r  t e s t i mony a nd t ha t  i t s  ve r di c t  i s  t a i nt e d by t ha t

e vi de nc e .

I
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The  s ubj e c t  pr ope r t y c ons i s t s  of  155. 57 a c r e s  of

pa s t ur e  l a nd a nd woodl a nd l oc a t e d ne a r  t he  he a vi l y- t r a ve l e d

pa r kwa y i n  Pi ge on For ge .   I t  wa s  not  be i ng f a r me d a t  t he  t i me  of

t he  t a ki ng i n  1991,  but  i t  ha d be e n pr e vi ous l y us e d f or  t hi s

pur pos e ,  goi ng ba c k t o  1915.   Fol l owi ng a n e xt e ns i ve  s t udy of  t he

a r e a ,  t he  pe t i t i one r s  c hos e  t hi s  t r a c t  a s  t he  be s t  a va i l a bl e  s i t e

f or  a  ne w l a ndf i l l ,  due  t o i t s  s i z e ,  s oi l  c ont e nt ,  a c c e s s i bi l i t y,

a nd pr oxi mi t y t o  a n ol de r  l a ndf i l l .   The  pe t i t i one r s  t he n f i l e d a

j oi nt  pe t i t i on f or  c onde mna t i on a nd we r e  s ubs e que nt l y  a wa r de d

t i t l e  t o  a nd pos s e s s i on of  t he  l a nd.

The  l a ndowne r s  r e t a i ne d a n e xpe r t  wi t ne s s ,  J e f f

Fl e t c he r ,  t o  ma ke  a n a ppr a i s a l  of  t he  c onde mne d pr ope r t y.   The

pe t i t i one r s  f i l e d a  mot i on i n  l i mi ne  s e e ki ng t o  e xc l ude

Fl e t c he r ’ s  t e s t i mony,  due  t o  hi s  a l l e ge d us e  of  i mpr ope r

c ompa r a bl e  s a l e s  a nd be c a us e  he  a l l e ge dl y ba s e d hi s  opi ni on of

t he  pr ope r t y’ s  va l ue  s ol e l y upon i t s  hi ghe s t  a nd be s t  us e .   The

t r i a l  c our t  e xc l ude d one  “ c ompa r a bl e ”  s a l e  f r om Fl e t c he r ’ s

a na l ys i s ,  f ound t ha t  t he  we i ght  a nd c r e di bi l i t y  t o  be  gi ve n t he

ot he r  c ompa r a bl e  s a l e s  we r e  ma t t e r s  f or  t he  j ur y t o  de c i de ,  a nd

r ul e d t ha t  Fl e t c he r  woul d not  be  a l l owe d t o  l i mi t  hi s  a ppr a i s a l

t o  t he  l a nd’ s  hi ghe s t  a nd be s t  us e .

At  t r i a l ,  Fl e t c he r  t e s t i f i e d t ha t  t he  pr ope r t y wa s

wor t h,  on a ve r a ge ,  a ppr oxi ma t e l y $10, 000 a n a c r e .   He  a r r i ve d a t

a  t ot a l  va l ue  of  $1, 578, 000.   La ndowne r s  Gr a dy a nd Ca r r ol l  Fox

e a c h t e s t i f i e d t ha t  t he  l a nd wa s  wor t h $3, 000, 000.   The
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pe t i t i one r s ’  t wo e xpe r t  wi t ne s s e s  t e s t i f i e d t ha t  t he  va l ue  of  t he

l a nd wa s  $525, 000 a nd $567, 000,  r e s pe c t i ve l y.   The  j ur y r e t ur ne d

a  ve r di c t  f or  $1, 710, 500.   The  t r i a l  j udge  t he n s ugge s t e d a

r e mi t t i t ur  of  $315, 000,  whi c h wa s  a c c e pt e d by t he  l a ndowne r s ,

t hus  r e duc i ng t he  ve r di c t  t o  $1, 395, 500.   The  pe t i t i one r s ,

howe ve r ,  r e f us e d t o  a c c e pt  t he  ve r di c t  a f t e r  t he  r e mi t t i t ur ,  a nd

move d f or  a  ne w t r i a l .   Pe t i t i one r s  c i t e d t he  c a s e  o f  Pi t t s  v .

Exxon,  596 S. W. 2d 830 ( Te nn.  1980) ,  a s  a ut hor i t y  f or  t he

pr opos i t i on t ha t  t he  pa r t y  i n  whos e  f a vor  a  r e mi t t i t ur  i s  ma de

ha s  t he  c hoi c e  of  e i t he r  a c c e pt i ng t he  r e mi t t e d ve r di c t  or

de ma ndi ng a  ne w t r i a l .   Ba s e d s ol e l y upon l a ngua ge  i n  t he  Pi t t s

opi ni on,  t he  t r i a l  c our t  gr a nt e d a  ne w t r i a l  t o t he  pe t i t i one r s ,

a s  t he y we r e  t he  pa r t i e s  i n  whos e  f a vor  t he  ve r di c t  a dj us t me nt

wa s  ma de .   Fol l owi ng t he  s e c ond t r i a l ,  a  ne w j ur y r e t ur ne d a

ve r di c t  of  $915, 000.   The  l a ndowne r s  a ppe a l e d,  a r gui ng t ha t  t he

gr a nt  of  a  ne w t r i a l  wa s  i mpr ope r .   The y ur ge  us  t o  r e i ns t a t e  t he

r e mi t t e d ve r di c t  of  $1, 395, 500.

I I

We  mus t  f i r s t  de t e r mi ne  whe t he r  t he  t r i a l  c our t

pr ope r l y gr a nt e d a  ne w t r i a l  ba s e d upon i t s  i nt e r pr e t a t i on of  t he  

Supr e me  Cour t ’ s  de c i s i on i n  Pi t t s  v .  Exxon,  s upr a .   Whi l e  a  ne w

t r i a l  gr a nt  pur s ua nt  t o  a  t r i a l  j udge ’ s  f unc t i on a s  t he

t hi r t e e nt h j ur or  i s  not  r e vi e wa bl e ,  i t  i s  not  e ve r y gr a nt  of  a

ne w t r i a l  t ha t  i nvol ve s  t he  t hi r t e e nt h j ur or  r ol e .   Se e ,  e . g . ,

Hus ke y  v .  Cr i s p ,  865 S. W. 2d 451,  454 ( Te nn.  1993) .   I n  t hi s  c a s e ,
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t he  t r i a l  j udge  di d not  a c t  i n hi s  c a pa c i t y a s  t he  t hi r t e e nt h

j ur or ,  a s  woul d ha ve  be e n t he  c a s e  ha d he  gr a nt e d a  ne w t r i a l

upon f i ndi ng t he  j ur y’ s  ve r di c t  t o  be  c ont r a r y t o  t he  e vi de nc e

a nd not  c or r e c t a bl e  by r e mi t t i t ur  or  a ddi t ur .   On t he  c ont r a r y,

he  s ugge s t e d a  r e mi t t i t ur ,  whi c h pr e s uma bl y c or r e c t e d t he  ve r di c t

i n  hi s  e s t i ma t i on.   Onl y be c a us e  t he  pe t i t i one r s  r e f us e d t o

a c c e pt  t he  r e mi t t e d ve r di c t  di d t he  t r i a l  j udge  c onc l ude  t ha t ,  a s

a  ma t t e r  of  l a w,  Pi t t s  r e qui r e d t ha t  he  gr a nt  a  ne w t r i a l .   

We  r e vi e w de  nov o  t he  t r i a l  c our t ’ s  a wa r d of  a  ne w

t r i a l ,  wi t h  no pr e s umpt i on of  c or r e c t ne s s .   Campbe l l  v .  Fl or i da

St e e l  Cor p. ,  919 S. W. 2d 26 ( Te nn.  1996) .

The  r e l e va nt  por t i on of  t he  Pi t t s  de c i s i on,  upon whi c h

t he  t r i a l  j udge  r e l i e d,  p r ovi de s  a s  f ol l ows :

Whe r e  e i t he r  r e mi t t i t ur  or  a ddi t ur  i s  us e d,
t he  c hoi c e  of  a  ne w t r i a l  a nd ne w j ur y or
a ppe l l a t e  r e vi e w i s  a va i l a bl e  t o  t he  pa r t y  i n
whos e  f av or  t he  adj us t me nt  i s  made ,  a nd
a ppe l l a t e  r e vi e w i s  a va i l a bl e  t o  t he  ot he r
pa r t y  whe r e  t he  a ppe l l a t e  c our t s  ma y e i t he r
a dj us t  t he  ve r di c t  t o  c onf or m t o t he  e vi de nc e
i f  s t a t ut or i l y a nd j udi c i a l l y a ut hor i z e d t o
do s o,  a nd,  whe r e  not ,  a  ne w t r i a l  ma y be
gr a nt e d.

Pi t t s ,  596 S. W. 2d a t  836 ( e mpha s i s  a dde d) .   

We  a c knowl e dge  t ha t  t he  quot e d s e nt e nc e  s e e ms  t o  

i ndi c a t e  t ha t  t he  pe t i t i one r s  -  t he  pa r t i e s  i n whos e  f a vor  t he
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r e mi t t i t ur  wa s  ma de  -  ha d t he  r i ght  t o  de ma nd a  ne w t r i a l .  

Howe ve r ,  we  c a nnot  e s c a pe  t he  c onc l us i on t ha t  t he  i t a l i c i z e d

l a ngua ge  quot e d a bove  r e pr e s e nt s  a  “ s l i p  of  t he  pe n”  by t he

Supr e me  Cour t .   The  ove r whe l mi ng we i ght  of  a ut hor i t y  i n

Te nne s s e e ,  i nc l udi ng a ut hor i t y  c i t e d i n  ot he r  pa r t s  of  Pi t t s ,

i ndi c a t e s  t ha t  i t  i s  not  t he  pa r t y i n whos e  f a vor  t he  r e mi t t i t ur

i s  ma de ,  but  r a t he r  i t  i s  t he  pa r t y  i n  whos e  f a vor  t he  v e r d i c t

was  r e nde r e d  who ha s  t he  opt i on of  c hoos i ng a  ne w t r i a l  r a t he r

t ha n a ppe a l i ng or  a c c e pt i ng a  r e mi t t i t ur .   For  i ns t a nc e ,  t he

r e l e va nt  por t i on of  t he  r e mi t t i t ur  s t a t ut e  pr ovi de s :

I n a l l  j ur y t r i a l s  ha d i n c i vi l  a c t i ons ,
a f t e r  t he  ve r di c t  ha s  be e n r e nde r e d,  a nd on
mot i on f or  a  ne w t r i a l ,  whe n t he  t r i a l  j udge
i s  of  t he  opi ni on t ha t  t he  ve r di c t  i n  f a vor
of  a  pa r t y  s houl d be  r e duc e d,  a nd a
r e mi t t i t ur  i s  s ugge s t e d by t he  t r i a l  j udge  on
t ha t  a c c ount ,  wi t h t he  pr ovi s o t ha t  i n  c a s e
t he  pa r t y  i n  whos e  f av or  t he  v e r di c t  has  be e n
r e nde r e d  r e f us e s  t o  ma ke  t he  r e mi t t i t ur  a  ne w
t r i a l  wi l l  be  a wa r de d,  t he  par t y  i n  whos e
f av or  s uc h v e r di c t  has  be e n r e nde r e d  ma y ma ke
s uc h r e mi t t i t ur  unde r  pr ot e s t ,  a nd a ppe a l
f r om t he  a c t i on of  t he  t r i a l  j udge  t o  t he
c our t  of  a ppe a l s .

T. C. A.  §  20- 10- 102( a )  ( e mpha s i s  a dde d) .   As  c ons t r ue d by t he

t r i a l  c our t ,  t he  l a ngua ge  i n Pi t t s  d i r e c t l y c ont r a di c t s  t ha t  of

t he  s t a t ut e .

Te nne s s e e  c a s e s  a r e  i n  l i ne  wi t h t he  l a ngua ge  of  t he

s t a t ut e  a nd,  c ons e que nt l y,  i nc ons i s t e nt  wi t h t he  t r i a l  c our t ’ s

i nt e r pr e t a t i on of  Pi t t s .   For  e xa mpl e ,  t he  Supr e me  Cour t  ha s



1
We  r e f e r  t o  t h e  “ p l a i n t i f f ”  i n  t h i s  o p i n i o n  r a t h e r  t h a n  u s i n g  t h e

“ l o n g e r ”  l a b e l  o f  t h e  “ p a r t y  i n  wh o s e  f a v o r  t h e  v e r d i c t  h a s  b e e n  r e n d e r e d ”

b e c a u s e  i n  t h e  t y p i c a l  c a s e ,  t h e  p l a i n t i f f  i s  t h e  p a r t y  s e e k i n g  c o mp e n s a t i o n

a n d  h e n c e  t h e  o n e  i n  wh o s e  f a v o r  t h e  v e r d i c t  i s  r e n d e r e d .   I n  t h e  i n s t a n t

c a s e ,  “ t h e  p a r t [ i e s ]  i n  wh o s e  f a v o r  t h e  v e r d i c t  h a s  b e e n  r e n d e r e d ”  a r e  t h e

r e s p o n d e n t s  - -  t h e  l a n d o wn e r s .

2
Of  c o u r s e ,  t h e  p a r t y  i n  wh o s e  f a v o r  t h e  r e mi t t i t u r  i s  ma d e  c a n  r a i s e

o t h e r  i s s u e s ,  a s  t h e  p e t i t i o n e r s  h a v e  i n  t h i s  c a s e .

7

s t a t e d t ha t

t he  r e mi t t i t ur  a nd a ddi t ur  s t a t ut e s  we r e
e na c t e d f or  t he  pur pos e  of  gi vi ng t he
pl ai nt i f f ,  i n t he  c a s e  of  r e mi t t i t ur s ,  a nd
t he  de f e nda nt ,  i n  t he  c a s e  of  a ddi t ur s ,  t he
r i ght  t o  a c c e pt ,  unde r  pr ot e s t ,  a nd a ppe a l
. . . .  The  s ubj e c t  s t a t ut e s  ma ke  no r e f e r e nc e
wha t e ve r  t o  t he  r i ght  of  a  de f e nda nt ,  i n  c a s e
of  r e mi t t i t ur ,  t o  a ppe a l  a nd c ont e s t  t he
i na de qua c y of  t he  r e mi t t i t ur  or  t he  r i ght  of
a  pl a i nt i f f  t o  a ppe a l  a nd c ont e s t  t he
i na de qua c y of  a n a ddi t ur ,  bot h of  whi c h
r i ght s  unque s t i ona bl y e xi s t  . . . .

Smi t h v .  She l t on,  569 S. W. 2d 421,  426 ( Te nn.  1978)  ( e mpha s i s

a dde d) .   As  t he  Smi t h c a s e  i ndi c a t e s ,  i n  t he  t ypi c a l  c a s e  t he

c hoi c e  l i e s  wi t h t he  pl a i nt i f f 1 -  t he  pa r t y  i n  whos e  f a vor  t he

ve r di c t  i s  r e nde r e d -  a nd t he r e f or e  not  t he  pa r t y  i n  whos e  f a vor

t he  r e mi t t i t ur  i s  ma de  ( i . e . ,  t he  de f e nda nt ) .   The  pl a i nt i f f  ma y

a c c e pt  t he  r e mi t t i t ur  a nd a ppe a l ,  or ,  a s  pr ovi de d i n  T. C. A.  §  20-

10- 102( a ) ,  ma y r e f us e  t o  ma ke  t he  r e mi t t i t ur  a nd de ma nd a  ne w

t r i a l .   The  onl y r i ght  of  t he  de f e nda nt  ( i n  t hi s  c a s e ,  t he

pe t i t i one r s )  t ha t  i s  a c knowl e dge d i s  t he  r i ght  t o  a ppe a l  t he

i na de qua c y of  t he  r e mi t t i t ur 2 - -  not  t o  de ma nd a  ne w t r i a l .   I d.  

I n  a ddi t i on,  our  c our t  ha s  r e c e nt l y  e xpl a i ne d t ha t

[ r ] e mi t t i t ur s  of  j ur y ve r di c t s  f or
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e xc e s s i ve ne s s  a r e  not  ma de  by c our t s ,  but  by
t he  s uc c e s s f ul  pa r t y .   The  c our t  ha s  t he
di s c r e t i ona r y powe r  t o  of f e r  t he  pr e v ai l i ng
par t y  t he  oppor t uni t y  t o  wa i ve  or  “ r e mi t ”  t he
e xc e s s i ve  por t i on of  t he  ve r di c t  a s  a n
a l t e r na t i ve  t o s e t t i ng t he  ve r di c t  a s i de  f or
e xc e s s i ve ne s s  a nd or de r i ng a  ne w t r i a l .   I t
i s  t he r e f or e  s a i d t ha t  t he  c our t  “ s ugge s t s ”  a
r e mi t t i t ur  a nd t he  s uc c e s s f ul  par t y ,  i f
wi l l i ng  “ ma ke s ”  t he  r e mi t t i t ur .

Long v .  Mat t i ngl y ,  817 S. W. 2d 325,  329 ( Te nn.  App.  1991)

( e mpha s i s  a dde d) .   

Whi l e  no s uppor t  f or  t he  t r i a l  c our t ’ s  i nt e r pr e t a t i on

of  t he  s t a t e me nt  i n Pi t t s  c a n be  f ound i n  t he  l a w of  t hi s  s t a t e ,

ma ny ot he r  Te nne s s e e  c a s e s  i l l us t r a t e  t he  c onc e pt  t ha t  i t  i s  t he

pr e va i l i ng pa r t y’ s  s ol e  pr e r oga t i ve  t o  r e que s t  a  ne w t r i a l  whe n

t he  c our t  s ugge s t s  a  r e mi t t i t ur .   Se e ,  e . g . ,  Magne s s  v .  B.  Hi t t

El e c t r i c  Co. ,  604 S. W. 2d 44 ( Te nn.  1980) ;  Di xi e  Fe e d & Se e d Co.

v .  By r d ,  376 S. W. 2d 745 ( Te nn.  App.  1963) ;  We s t mor e l and v .

Tol be r t ,  1990 WL 48464 ( Te nn.  App. ,  M. S. ,  f i l e d Apr i l  11,  1990,

Koc h,  J . ) .   Fur t he r mor e ,  c a s e s  de a l i ng wi t h a ddi t ur  s e t  f or t h  a

l ogi c a l  c or ol l a r y of  t he  i de a  t ha t  onl y t he  pl a i nt i f f  i s  e nt i t l e d

t o a c c e pt  or  r e j e c t  a  r e mi t t i t ur ,  by hol di ng t ha t  i t  i s  t he

de f e ndant  who ha s  t he  c hoi c e  of  whe t he r  t o  a c c e pt  a n a ddi t ur .  

Se e ,  e . g . ,  Ev ans  v .  Wi l s on,  776 S. W. 2d 939,  941 ( Te nn.  1989)  a nd

Smi t h v .  She l t on,  569 S. W. 2d a t  426.

We  a l s o not e  t ha t  no a ut hor i t y  i s  c i t e d i n  Pi t t s  t o

s uppor t  t he  di s put e d pr opos i t i on;  t o  t he  c ont r a r y,  e a c h c a s e
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c i t e d wi t hi n t he  opi ni on s pe a ks  onl y i n  t e r ms  of  t he  pl a i nt i f f ’ s

a c c e pt a nc e  or  r e f us a l  of  a  s ugge s t e d r e mi t t i t ur .  I n  l i ght  of  t he

f or e goi ng,  we  c a n onl y c onc l ude  t ha t  t he  Supr e me  Cour t ’ s

s t a t e me nt  i n Pi t t s  v .  Exxon wa s  s i mpl y a  “ s l i p  of  t he  pe n. ”   We

be l i e ve  t he  Supr e me  Cour t  i nt e nde d  t o  s t a t e  t he  f ol l owi ng i n

Pi t t s :

Whe r e  e i t he r  r e mi t t i t ur  or  a ddi t ur  i s  us e d,
t he  c hoi c e  of  a  ne w t r i a l  a nd ne w j ur y or
a ppe l l a t e  r e vi e w i s  a va i l a bl e  t o  t he  pa r t y
agai ns t  whom t he  a dj us t me nt  i s  ma de ,  a nd
a ppe l l a t e  r e vi e w i s  a va i l a bl e  t o  t he  ot he r
pa r t y  whe r e  t he  a ppe l l a t e  c our t s  ma y e i t he r
a dj us t  t he  ve r di c t  t o  c onf or m t o t he  e vi de nc e
i f  s t a t ut or i l y a nd j udi c i a l l y a ut hor i z e d t o
do s o,  a nd,  whe r e  not ,  a  ne w t r i a l  ma y be
gr a nt e d.

( Empha s i s  a dde d) .   Thi s  e xpr e s s i on of  r e mi t t i t ur  a nd a ddi t ur

pr oc e dur e s  woul d be  c ons i s t e nt  wi t h t he  pr ovi s i ons  of  T. C. A.  §§

20- 10- 101 a nd - 102,  a s  we l l  a s  t he  c a s e  l a w of  Te nne s s e e .  

Cons e que nt l y,  i n  a  r e mi t t i t ur  s i t ua t i on,  t he  c hoi c e  of  a  ne w

t r i a l  or  a c c e pt a nc e  of  t he  r e mi t t i t ur  woul d f a l l  onl y t o t he

pl a i nt i f f ,  who woul d be  t he  pa r t y  a ga i ns t  whom t he  a dj us t me nt  wa s

ma de ,  s i nc e  t he  pl a i nt i f f ’ s  ve r di c t  woul d ha ve  be e n r e duc e d by

t he  r e mi t t i t ur .   Conve r s e l y,  i n  t he  c a s e  of  a ddi t ur ,  t he  c hoi c e

of  a  ne w t r i a l  or  a c c e pt a nc e  woul d l i e  wi t h t he  de f e nda nt ,  s i nc e

t he  a dj us t me nt  woul d i nc r e a s e  t he  ve r di c t  a nd t hus  ope r a t e

a ga i ns t  t he  de f e nda nt .

We  poi nt  out  t hi s  pe r c e i ve d ove r s i ght  i n  t he  Pi t t s  c a s e

wi t h a l l  due  r e s pe c t  t o  t he  Supr e me  Cour t .   I n  s o doi ng,  we  a r e
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not  unmi ndf ul  of  our  obl i ga t i on t o  f ol l ow t he  di r e c t i ve s  of  t ha t

s upe r i or  c our t .   Se e  Hol de r  v .  Te nne s s e e  Judi c i al  Se l e c t i on

Commi s s i on,  ___ S. W. 2d ___ ,  No.  01S01- 9610- CH- 00211 ( Te nn. ,

f i l e d Oc t obe r  23,  1996) ( f or  publ i c a t i on) .   We  of f e r  our  opi ni on

i n t he  hope  t ha t  t he  Supr e me  Cour t  wi l l  r e vi s i t  t he  que s t i one d 

s t a t e me nt  i n Pi t t s  t o  c or r e c t  t he  c our t ’ s  a ppa r e nt  “ s l i p  of  t he

pe n. ”

We  t he r e f or e  c onc l ude  t ha t  t he  t r i a l  c our t  e r r e d i n

gr a nt i ng a  ne w t r i a l  t o  t he  pe t i t i one r s  ba s e d s ol e l y upon i t s

i nt e r pr e t a t i on of  Pi t t s .

Our  i nqui r y doe s  not  e nd he r e ,  howe ve r ,  s i nc e  t he

pe t i t i one r s  ha ve  r a i s e d e l e ve n i s s ue s  of  t he i r  own c ha l l e ngi ng

t he  f i r s t  j ur y ve r di c t .   We  mus t  now a ddr e s s  t he s e  i s s ue s  t o

de t e r mi ne  whe t he r ,  i n  l i ght  of  t he  i mpr ope r  a wa r d of  a  ne w t r i a l ,

we  ma y r e s t or e  t he  f i r s t  ve r di c t ,  a s  r e mi t t e d.

I I I

Pe t i t i one r s  r a i s e  s e ve r a l  i s s ue s  r e ga r di ng t e s t i mony a s

t o t he  va l ue  of  t he  s ubj e c t  pr ope r t y.   The  mos t  s ubs t a nt i a l  of

t he s e  i s s ue s  a s s i gns  e r r or  i n  t he  mode  of  va l ua t i on ut i l i z e d by

t he  l a ndowne r s ’  e xpe r t ,  J e f f  Fl e t c he r .   Spe c i f i c a l l y ,  t he

pe t i t i one r s  a s s e r t  t ha t  Fl e t c he r ’ s  t e s t i mony wa s  i mpr ope r l y ba s e d

s ol e l y upon t he  hi ghe s t  a nd be s t  us e  of  t he  l a nd.   
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We  f i r s t  not e  t ha t  t he  t r i a l  c our t  ha s  wi de  di s c r e t i on

wi t h r e ga r d t o t he  a dmi s s i bi l i t y of  e xpe r t  t e s t i mony i n

c onde mna t i on c a s e s .   St at e  e x r e l  Com’ r ,  D. O. T.  v .  Ve gl i o ,  786

S. W. 2d 944,  948 ( Te nn.  App.  1989) .   The  obj e c t i ve  i n  s uc h a

pr oc e e di ng i s  t o  a wa r d j us t  c ompe ns a t i on t o  t he  l a ndowne r .   Lov e

v .  Smi t h,  566 S. W. 2d 876,  878 ( Te nn.  1978) .   “ J us t  c ompe ns a t i on”

i s  me a s ur e d by t he  f a i r  ma r ke t  va l ue  of  t he  l a nd a t  t he  t i me  of

t he  t a ki ng.   I d. ;  Lay ne  v .  Spe i ght ,  529 S. W. 2d 209,  214 ( Te nn.

1975) .   I n  ma ki ng t ha t  de t e r mi na t i on,  t he  j ur y mus t  c ons i de r  a l l

r e a s ona bl e ,  a va i l a bl e  us e s  t o  whi c h t he  pr ope r t y i s  a da pt e d.  

Lov e ,  566 S. W. 2d a t  878;  Lay ne ,  529 S. W. 2d a t  214;  a nd Dav i ds on

Count y  Bd.  o f  Educ .  v .  Fi r s t  Am.  Nat ’ l  Bank ,  301 S. W. 2d 905,  907

( Te nn.  1957) .   The r e f or e ,  t he  va l ue  of  t he  pr ope r t y ma y not  be

ba s e d onl y upon i t s  “ hi ghe s t  a nd be s t ”  us e .   Lov e ,  566 S. W. 2d a t

878;  Lay ne ,  529 S. W. 2d a t  214;  a nd Dav i ds on Count y  Bd.  of  Educ . ,

301 S. W. 2d a t  907.    As  s t a t e d i n  t he  Lov e  c a s e ,

t he  hi ghe s t  a nd be s t  us e  ma y be  c ons i de r e d i n
de t e r mi ni ng va l ue  but  i t  ma y not  be  t he  s ol e
me a s ur e  t he r e of .   ( c i t a t i ons  omi t t e d) .   A
c or ol l a r y of  t hi s  pr i nc i pl e  i s  t ha t  e xpe r t
wi t ne s s e s  i n  e xpr e s s i ng t he i r  opi ni ons  of
va l ue  s houl d not  be  a l l owe d “ t o gi ve  t he i r
opi ni ons  a s  t o  t he  va l ue  of  pr ope r t y f or  a
pa r t i c ul a r  pur pos e . ”   ( c i t a t i ons  omi t t e d) .

Lov e ,  566 S. W. 2d a t  878 ( e mpha s i s  a dde d) .

Our  r e vi e w of  t he  t r a ns c r i pt  of  Fl e t c he r ’ s  t e s t i mony

pe r s ua de s  us  t ha t ,  c ont r a r y t o  t he  t r i a l  c our t ’ s  di r e c t i ve ,  he
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di d i n  f a c t  ba s e  hi s  opi ni on of  t he  pr ope r t y’ s  va l ue  onl y on i t s

hi ghe s t  a nd be s t  us e .   Fl e t c he r  t e s t i f i e d i n pe r t i ne nt  pa r t  a s

f ol l ows :

Q.   Wha t  i s  i t  t ha t  ma ke s  t he  Fox pr ope r t y
uni que ?

A.   Fr om wha t  I  unde r s t a nd,  now I ’ m not  a n e ngi ne e r ,
t he  l oc a t i on.   The  l oc a t i on i s  one  of  t he
c ont r i but i ng f a c t or s  t o  a ny r e a l - e s t a t e  va l ue .   The
s oi l  of  t he  pr ope r t y l e nds  i t s e l f  t o  a  s pe c i f i c
t ype  of  us e ,  a nd t ha t ’ s  wha t  ma ke s  i t  uni que .

Q.   A l a ndf i l l ?

A.   A l a ndf i l l .

  *   *   *

Q.   The  l a ndf i l l .   I s  t he  l a ndf i l l  wha t  ma ke s  t he
Fox pr ope r t y uni que  a nd va l ua bl e ,  i n  your  opi ni on?

A.   Tha t ’ s  r i ght .

Q.   And i s  t ha t  why you pl a c e  t hi s  hi gh va l ue  on
i t ,  i s  be c a us e  of  i t s  pot e nt i a l  us e  a s  a  l a ndf i l l ?

A.   Sa yi ng t ha t  t he  hi ghe s t  a nd be s t  us e  of  t hi s
pi e c e  of  pr ope r t y out  of  t he  a l t e r na t i ve  us e s
a va i l a bl e ,  t he  hi ghe s t  a nd be s t  us e  woul d be  f or  
a  l a ndf i l l .

Q.   And my que s t i on wa s ,  i s  t ha t  t he  r e a s on you 
pl a c e  t he  hi gh va l ue  on t he  Fox pr ope r t y?

A.   Tha t ’ s  c or r e c t .

Q.   I n  doi ng your  a na l ys i s  of  t he  va l ue s  you 
s pe c i f i c a l l y  di d not  i nc l ude  a ny f a r m s a l e s  be i ng
us e d f or  f a r m pur pos e s ;  i s  t ha t  c or r e c t ?

A.   Di dn’ t  t hi nk t ha t  wa s  t he  hi ghe s t  a nd be s t  
us e  of  t he  pr ope r t y.

Q.   But  t o  a ns we r  my que s t i on,  you di d not  us e
 a ny s a l e s  of  f a r m pr ope r t y f or  f a r m pur pos e s ?

A.   Tha t ’ s  c or r e c t .   And t he  r e a s on I  di dn’ t  i s ,
be c a us e  I  di d not  c ons i de r  f a r m us e  t he  hi ghe s t
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a nd be s t  us e  of  t he  pr ope r t y.   I  c ons i de r e d i t .  
I  d i dn’ t  t hi nk t ha t  wa s  t he  be s t  us e .

Q.   So i n  ot he r  wor ds ,  you va l ue  t he  pr ope r t y
ba s e d on i t s  hi ghe s t  a nd be s t  us e ,  t he  Fox pr ope r t y
ba s e d on i t s  hi ghe s t  a nd be s t  us e ?

A.   Tha t ’ s  wha t  you e nd up doi ng a f t e r  you c ons i de r
t he  a l t e r na t i ve  us e s  t ha t  a r e  a va i l a bl e  f or  a  pi e c e
of  pr ope r t y. . . .

We  f i nd t ha t  t hi s  t e s t i mony c l e a r l y i ndi c a t e s  t ha t

Fl e t c he r  c a l c ul a t e d t he  va l ue  of  t he  l a nd ba s e d onl y upon i t s  us e

a s  a  l a ndf i l l .   I t  a ppe a r s  t ha t  he  “ c ons i de r e d”  ot he r  us e s  f or

t he  l a nd,  s uc h a s  r e s i de nt i a l  or  f a r mi ng,  but  di s c a r de d t he m a nd

di d not  f a c t or  t he  l a nd’ s  va l ue  f or  t hos e  pur pos e s  i nt o hi s

c a l c ul a t i ons .   We  be l i e ve  t ha t  t he  pr i nc i pl e s  of  va l ua t i on

e xpr e s s e d i n  t he  c a s e s  c ont e mpl a t e  mor e  t ha n t he  c omput a t i on of  a

pi e c e  of  pr ope r t y’ s  ove r a l l  va l ue  ba s e d s ol e l y upon i t s  hi ghe s t

a nd be s t  us e ,  pr e c e de d by a  me r e  a c knowl e dge me nt  t ha t  ot he r

pos s i bl e  us e s  e xi s t .   La nd va l ue s  ba s e d upon t he s e  ot he r  us e s

mus t  be  t a ke n i nt o a c c ount  i n  c a l c ul a t i ng t he  pr ope r t y’ s  va l ue .   

The r e f or e ,  we  c onc l ude  t ha t  Fl e t c he r ’ s  t e s t i mony

i mpr ope r l y us e d t he  pr ope r t y’ s  hi ghe s t  a nd be s t  us e ,  a s  a

l a ndf i l l ,  a s  i t s  s ol e  me a s ur e  of  va l ua t i on.   We  a gr e e  wi t h t he

pe t i t i one r s  t ha t  t he  j ur y’ s  ve r di c t  wa s  s ubs t a nt i a l l y i nf l ue nc e d

by hi s  t e s t i mony,  a nd t hus  we  c a nnot  f i nd t hi s  e r r or  t o  be

ha r ml e s s .   Rul e  36( b) ,  T. R. A. P.   Cf .  Lov e ,  566 S. W. 2d a t  878- 79.  

The  i nf l ue nc e  of  Fl e t c he r ’ s  t e s t i mony upon t he  j ur y i s  e vi de nc e d

by t he  f a c t  t ha t  t he  i ni t i a l  ve r di c t  wa s  c l os e r  t o Fl e t c he r ’ s
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Th e  j u r y  v e r d i c t  wa s  $ 1 , 7 1 0 , 5 0 0 ,  a  l i t t l e  h i g h e r  t h a n  Fl e t c h e r ’ s  v a l u e

o f  $ 1 , 5 7 8 , 0 0 0 .   Th e  l a n d o wn e r s  t e s t i f i e d  t h a t  t h e  p r o p e r t y  wa s  wo r t h

$ 3 , 0 0 0 , 0 0 0 ,  wh i l e  t h e  t wo  e x p e r t  wi t n e s s e s  c a l l e d  b y  t h e  p e t i t i o n e r s  a r r i v e d

a t  v a l u e s  o f  $ 5 2 5 , 0 0 0  a n d  $ 5 6 7 , 0 0 0 .
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va l ue  t ha n t ha t  of  a ny ot he r  wi t ne s s . 3  As  a  r e s ul t  of  t hi s

pr e j udi c i a l  e r r or ,  a  ne w t r i a l  i s  wa r r a nt e d.   We  a r e  a wa r e  t ha t  a

s e c ond t r i a l  wa s  c onduc t e d i n  t hi s  ma t t e r ,  but  we  c a nnot  a f f i r m

t he  ve r di c t  t ha t  i t  pr oduc e d,  s i nc e  we  a r e  not  pr i vy t o  a

t r a ns c r i pt  or  r e c or d of  t hos e  pr oc e e di ngs .   Fur t he r mor e ,  t o

a c c e pt  i t s  r e s ul t  woul d be  t o  i gnor e  t he  t r i a l  c our t ’ s  e r r or  i n

gr a nt i ng i t  i n t he  f i r s t  pl a c e .   Fa i r ne s s  di c t a t e s  t ha t  we  r e ma nd

t hi s  c a s e  t o t he  t r i a l  c our t  f or  a  ne w t r i a l .

I V

Due  t o  t he  f a c t  t ha t  a  ne w t r i a l  i s  ne c e s s a r y,  we  de e m

i t  a ppr opr i a t e  t o  a ddr e s s  s ome  of  t he  nume r ous  a ddi t i ona l  e r r or s

a s s i gne d by t he  pe t i t i one r s ,  a nd t o  t he r e by of f e r  s ome  gui da nc e

t o t he  t r i a l  c our t .

Anot he r  s i gni f i c a nt  i s s ue  r a i s e d by t he  pe t i t i one r s  i s

whe t he r  t he  t e s t i mony of  Fl e t c he r  a nd t he  l a ndowne r s  a s  t o  t he

va l ue  of  t he  pr ope r t y wa s  ba s e d upon i mpr ope r  c ompa r a bl e  s a l e s .  

Pe t i t i one r s  a r gue  t ha t  t he  t wo pr ope r t y s a l e s  pr i nc i pa l l y r e l i e d

upon by Fl e t c he r  a nd t he  l a ndowne r s  we r e  not  c ompa r a bl e  t o  t he

s ubj e c t  pr ope r t y,  i n  t ha t  one  t r a c t  wa s  pur c ha s e d by t he

Dol l ywood t he me  pa r k f or  us e  a s  a  pa r ki ng l ot ,  whi l e  t he  ot he r

i nc l ude d va l ua bl e  f r ont a ge  on t he  Pi ge on For ge  pa r kwa y.   The
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t r i a l  j udge  a l l owe d t he  us e  of  t he s e  s a l e s ,  ove r  t he  obj e c t i on of

t he  pe t i t i one r s .

I t  i s  we l l - s e t t l e d t ha t  t he  a dmi s s i on of  c ompa r a bl e

s a l e s  i n  a  c onde mna t i on a c t i on f a l l s  l a r ge l y wi t hi n t he  s ound

di s c r e t i on of  t he  t r i a l  c our t .   Lay ne ,  529 S. W. 2d a t  211;  Me mphi s

Hous i ng Aut h.  v .  Pe abody  Gar age  Co. ,  505 S. W. 2d 719,  722 ( Te nn.

1974) ;  Ve gl i o ,  786 S. W. 2d a t  946;  a nd She l by  Count y  v .  St al l c up ,

594 S. W. 2d 392,  396 ( Te nn.  App.  1979) .   As  a  pr e l i mi na r y ma t t e r ,

t he  t r i a l  j udge  c ons i de r s  a l l  f a c t or s  whi c h be a r  upon t ha t  i s s ue ;

onc e  a  c ompa r a bl e  s a l e  i s  a dmi t t e d i nt o e vi de nc e ,  t he  we i ght  t o

be  gi ve n t ha t  t r a ns a c t i on be c ome s  a  que s t i on f or  t he  j ur y.  

St al l c up ,  594 S. W. 2d a t  396;  Me mphi s  Hous i ng Aut h.  v .  Ne wt on,  484

S. W. 2d 896,  898 ( Te nn.  App.  1972) .

For  a  s a l e  t o  be  a dmi t t e d a s  a  c ompa r a bl e  s a l e ,  a  pi e c e

of  pr ope r t y mus t  be  s i mi l a r  t o  t he  c onde mne d l a nd i n  t ype  a nd

l oc a t i on,  a nd i t  mus t  ha ve  be e n s ol d ne a r  t he  t i me  of  t he  t a ki ng.  

Mar y v i l l e  Hous i ng Aut h.  v .  Rams e y ;  484 S. W. 2d 73,  75 ( Te nn.  App.

1972) ;  Me mphi s  Hous i ng Aut h.  v .  Ry an,  393 S. W. 2d 3,  11 ( Te nn.

App.  1964) .   I t  ne e d not  be  i de nt i c a l  t o  t he  c onde mne d pr ope r t y.  

Ry an,  393 S. W. 2d a t  11.   No br i ght - l i ne  r ul e s  e xi s t  a s  t o  t he

r e qui s i t e  de gr e e  of  phys i c a l  s i mi l a r i t y,  d i s t a nc e ,  o r  pr oxi mi t y

i n t i me ;  a ga i n,  t he s e  ma t t e r s  r e s t  wi t hi n t he  di s c r e t i on of  t he

t r i a l  j udge .   Ne wt on,  484 S. W. 2d a t  897;  Rams e y ,  484 S. W. 2d a t

76.
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I n vi e w of  t he  f or e goi ng a ut hor i t y ,  we  c a nnot  c onc l ude

t ha t  t he  t r i a l  j udge  a bus e d hi s  di s c r e t i on i n a l l owi ng t e s t i mony

ba s e d upon t he  di s put e d c ompa r a bl e  s a l e s .   The  t r a ns c r i pt

i ndi c a t e s  t ha t  bot h s i de s  we r e  a l l owe d s uf f i c i e nt  oppor t uni t y  t o

de mons t r a t e  t he  s i mi l a r i t i e s  a nd di s s i mi l a r i t i e s  of  e a c h s a l e .  

Se e  St al l c up ,  594 S. W. 2d a t  396.   The  we i ght  t o  be  a s s i gne d t o

e a c h s a l e ’ s  c ompa r a bi l i t y  wa s  pr ope r l y l e f t  t o  t he  j ur y,  onc e  t he

t r i a l  j udge  de t e r mi ne d t hos e  s a l e s  t o  be  a dmi s s i bl e .

Pe t i t i one r s  f ur t he r  a r gue  t ha t  t he  t e s t i mony of

Fl e t c he r  a nd t he  l a ndowne r s  wa s  i mpe r mi s s i bl y ba s e d upon t he

va l ue  of  t he  pr ope r t y a s  a  l a ndf i l l ,  t he  pur pos e  f or  whi c h i t  wa s

c onde mne d.   I t  i s  t r ue  t ha t  a  pr ope r t y owne r  ge ne r a l l y  i s  not

e nt i t l e d t o  a n i nc r e a s e  i n  t he  l a nd’ s  va l ue  due  t o  t he  publ i c

i mpr ove me nt  f or  whi c h i t  i s  t a ke n.   Lay ne ,  529 S. W. 2d a t  212.  

Fur t he r mor e ,  t he  va l ue  of  pr ope r t y t a ke n by e mi ne nt  doma i n i s  t o

be  de t e r mi ne d wi t hout  r e ga r d t o  “ a ny e nha nc e me nt  or  de pr e c i a t i on

whi c h oc c ur r e d be f or e  t he  t a ki ng i n  a nt i c i pa t i on of  t he  [ publ i c ]

i mpr ove me nt . ”   Ve gl i o ,  786 S. W. 2d a t  946.   Ne ve r t he l e s s ,  i n  t he

i ns t a nt  c a s e ,  t he  pr ope r t y’ s  pot e nt i a l l y  e nha nc e d va l ue  a s  a

l a ndf i l l  e xi s t s  i nde pe nde nt  of  t he  pr oj e c t  f or  whi c h i t  wa s

t a ke n.   I n  ot he r  wor ds ,  t he  l a nd i s  not  pot e nt i a l l y  va l ua bl e  a s  a

l a ndf i l l  be c aus e  t he  pe t i t i one r s  pl a n t o  us e  i t  f or  t ha t  pur pos e ;

t he  l a nd i s  pot e nt i a l l y  va l ua bl e  be c a us e  i t  i s  -  a nd ha s  be e n -  

uni que l y s ui t e d f or  us e  a s  a  l a ndf i l l .   Thi s  i s  s uppor t e d by t he

t e s t i mony a s  t o i t s  s oi l  c ont e nt ,  a c c e s s i bi l t y,  l oc a t i on,

pr oxi mi t y t o  a not he r  l a ndf i l l ,  a nd ot he r  f e a t ur e s ,  a l l  of  whi c h
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e xi s t e d pr i or  t o  t he  pr ope r t y’ s  c onde mna t i on.

I t  i s  c l e a r  t ha t  a  l a ndowne r

ha s  t he  r i ght  t o  ha ve  t he  j ur y t o  c ons i de r
a ny s pe c i a l  us e s  a nd a da pt a bi l i t i e s  t o  whi c h
t he  l a nd i s  s hown t o be  s us c e pt i bl e .   I f  t he
l a nd i s  a da pt e d t o  a  s pe c i a l  us e  whi c h
e nha nc e s  i t s  va l ue  t hi s  va l ue  be l ongs  t o  t he
owne r ,  a nd he  ha s  t he  r i ght  t o  de ma nd
c ons i de r a t i on t he r e of  i n  e s t i ma t i ng t he
ma r ke t  va l ue .

St r oud v .  St at e ,  279 S. W. 2d 82,  88 ( Te nn.  App.  1955)  ( c i t i ng

Al l oway  v .  Nas hv i l l e ,  88 Te nn.  510,  13 S. W.  123,  a nd Mc Ki nne y  v .

Me mphi s ,  e t c . ,  Hot e l  Co. ,  59 Te nn.  104,  131) .   Ac c or d  Dav i ds on

Count y  Bd.  o f  Educ .  v .  Fi r s t  Am.  Nat ’ l  Bank ,  301 S. W. 2d 905,  909

( Te nn.  1957) .   I n  a ddi t i on,  i t  ha s  be e n e xpl a i ne d t ha t

[ i ] n  de t e r mi ni ng t he  ma r ke t  c a s h va l ue ,  you
c a nnot  s i ngl e  out  f r om t he  e l e me nt s  of
ge ne r a l  va l ue  t he  va l ue  f or  a n e s pe c i a l  [ s i c ]
pur pos e ;  but  you a r e  t o  c ons i de r  a l l  t he
c ons t i t ue nt  e l e me nt s  t ha t  ma ke  up t he  ma r ke t
va l ue , - - i t s  a va i l a bi l i t y ,  a da pt a bi l i t y ,  a nd
c a pa bi l i t y  f or  di f f e r e nt  us e s  a nd pur pos e s .

Dav i ds on Count y  Bd.  of  Educ . ,  301 S. W. 2d a t  909 ( quot i ng  Al l oway ,

88 Te nn.  510,  13 S. W.  124) .   The r e f or e ,  we  c onc l ude  t ha t  t he

pr ope r t y’ s  pot e nt i a l  va l ue  a s  a  l a ndf i l l  ma y pr ope r l y be

c ons i de r e d i n  t he  ove r a l l  de t e r mi na t i on of  i t s  va l ue .   As

e xpl a i ne d e a r l i e r ,  t he  us e  of  t he  pr ope r t y a s  a  l a ndf i l l  ma y not

be  t he  s ol e  me a s ur e  of  i t s  va l ue  i n  t hi s  c a s e ,  but  i t  ma y be  one
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of  t he  c ons i de r a t i ons  f a c t or e d i nt o t ha t  c a l c ul a t i on.

As  a n a ddi t i ona l  ma t t e r ,  t he  pe t i t i one r s  a s s e r t  t ha t

t he  t e s t i mony of  Fl e t c he r  a nd t he  l a ndowne r s  wa s  ba s e d i n  pa r t

upon va l ue s  t a ke n f r om t he  oa t hs  on t he  de e ds  of  c onve ya nc e  f or

t he  c ompa r a bl e  s a l e s .   The y a l l e ge  t hi s  t o  be  i n  vi ol a t i on of

T. C. A.  §  67- 4- 409( c ) ,  whi c h s t a t e s  a s  f ol l ows :

Any oa t h r e qui r e d i n  s ubs e c t i ons  ( a )  a nd ( b)
[ t r a ns f e r s  of  r e a l t y ,  mor t ga ge s ,  de e ds  of
t r us t  a nd ot he r  i ns t r ume nt s ]  s ha l l  not  be
i nt r oduc e d a s  e vi de nc e  i n  a ny pr oc e e di ng ha d
i n c onne c t i on wi t h a ny c onde mna t i on a c t i on
f or  t he  pur pos e  of  i ndi c a t i ng t he  va l ue  of
s uc h r e a l  pr ope r t y.

We  di s a gr e e  wi t h t he  pe t i t i one r s ’  c ont e nt i on.   Thi s  s t a t ut e

pr e c l ude s  us i ng t he  s wor n- t o a mount  on t he  de e d of  c onve ya nc e  of

t he  c onde mne d  pr ope r t y a s  pr oof  of  i t s  va l ue ;  i t  doe s  not ,

howe ve r ,  f or bi d us i ng a mount s  f r om de e ds  of  c onve ya nc e  of

c ompar abl e  pr ope r t y t o  c a l c ul a t e  t he  va l ue  of  l a nd t ha t  ha s  be e n

c onde mne d.   Se e  Lov e  v .  Smi t h,  566 S. W. 2d 876 ( Te nn.  1978) ;

St at e ,  e x r e l  D. O. T.  v .  Har v e y ,  680 S. W. 2d 792 ( Te nn.  App.  1984) .  

Thus ,  we  f i nd t hi s  i s s ue  a s  f r a me d by t he  pe t i t i one r s  t o  be

wi t hout  me r i t .

Pe t i t i one r s ’  r e ma i ni ng i s s ue s  r a i s e  que s t i ons  of  t he

r e a s ona bl e ne s s  of  t he  ve r di c t ,  t he  i nf l ue nc e  of  pa s s i on,

pr e j udi c e ,  or  c a pr i c e  upon t he  j ur y,  a nd t he  dut y of  t he  t r i a l

j udge  t o gr a nt  a  ne w t r i a l  whe n di s s a t i s f i e d wi t h t he  ve r di c t .  
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I n vi e w of  our  di s pos i t i on of  t he  ot he r  i s s ue s ,  we  f i nd i t

unne c e s s a r y t o  a ddr e s s  t he s e  ma t t e r s .  

The  j udgme nt  of  t he  t r i a l  c our t  i s  va c a t e d.   Cos t s  on

a ppe a l  a r e  a s s e s s e d a ga i ns t  t he  a ppe l l e e s .   Thi s  c a s e  i s  r e ma nde d

t o t he  t r i a l  c our t  f or  a  ne w t r i a l ,  c ons i s t e nt  wi t h t hi s  opi ni on.

__________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .
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________________________
Hous t on M.  Godda r d,  P. J .

________________________
He r s c he l  P.  Fr a nks ,  J .


