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In this wrongful death action, Plaintiff-Appellant Mary Kindred (Plaintiff), on her
own behalf and as next of kin of Marcus Briggs, appealsthetrial court’sjudgment entered in favor
of Defendants-Appellees Board of Education of Memphis City Schools, Willie Anderson, and

Raybon Hawkins (Defendants).

Initsjudgment, thetrial court madethefollowing findingsof fact, whichweconclude

are amply supported by the evidence presented a trial:

On . . . February 19, 1987, Marcus Briggs, the son of the
plaintiff, Mary Kindred, was a student at Hamilton Middle or Junior
High School in Memphis. That afternoon, after school had let out for
the day, therewasto be abasketba | game between some members of
thefaculty and some students. Assigned to supervisethe proceedings
were Coach Willie Anderson and the Vice Principd of theschoal. In
addition, Mr. Mack Trent, a coaching intern and a parent was
present. . ..

Briggs had volunteered to take up admission charges at the
door of the game, but wasinstructed by Coach Anderson not to do so.
However, he was permitted to hold the money which had been
collected. Despite hisinstructions, hetook it upon himself to collect
admission fees at the door of the gymnasium. Defendant Randy
Oliver, a student at [Hamilton] Senior High School (located on
another campus) refused to pay admission to the gamein aninsulting
manner. He grabbed Briggs by the shirt and pushed him against the
wall, speaking to him in an aggressive and insulting way. Some
students notified Coach Anderson, who immediately went to the
entrance and found Oliver and Briggs holding each other’ sforearms
asthough bracing for afight. He separated them and escorted Oliver
all theway off of the campus. Ashewasleaving, Oliver cdled back
inthe direction of Briggsand another student named Brooks, “1’1l be
back.” Thistype of threat was extremely common with students of
the age of Briggs and Oliver and such incidents happened at
numeroustimes during each day of school and after school. Usudly,
they did not result in any serious problem and they had never resulted
in a shooting before.

After Oliver was escorted from the campus, Coach Anderson
returned to the game. During the hour or so the game proceeded,
Oliver went to hishome a block or so away from the school campus
and obtained his aunt’s pistol. He then returned to the campus,
encountering Briggs, Brooks, and anumber of other students asthey
left the gymnasium. The students moved towards Oliver and some
wordswereexchanged with Brooksand Briggs. The studentsmoved
north on the sidewalk, at which time Oliver fired a shot which struck
no one, but caused the crowd to disperse somewhat. Briggs was
following close behind Brooks. Oliver fired almost point-blank at
Brooks, who was not hit and ducked. Oliver then crossed the Sreet,

Thetrial court entered judgment in favor of all named defendants, with the exception of
Defendant Randy Oliver, who is not a party to this appeal. Throughout this opinion, references
to “Defendants’ or “defendants’ shall not include Oliver.



heading to the west in the direction of hishome. He then turned and
fired again, intending to shoot Brooks, who had a belt wrapped
around hisfist, but striking Briggsinstead. Briggswasin themiddle
of the street, following Oliver. Briggswas taken to the hospital, but
died later that night from the gunshot wound. He was conscious for
some time after being shot, and said to the coach, “Coach, he got
me.”

Whenthefirst shotswerefired, astudent went to notify Coach
Anderson, who was changing his clothes after the basketball game.
Heimmediatdy ran to the scene of the disturbance and was running
to try to stop [Briggs and Brooks] from following Oliver when the
shotswerefired. Theschool principal, defendant [Raybon] Hawkins,
was in his office performing his duties during the entire time of this
incident, and he knew nothing about it until notified by astudent after
the shooting.

On appeal, Plaintiff challengesall three bases for thetrial court’sjudgment in favor

of Defendants? We summarize Plaintiff’ sissues as follows:

1. Whether the trial court erred in ruling that Defendants
exercised reasonabl e care under the circumstances and that Plaintiff
failed to carry the burden of proving that any act or failure to act by
Defendants was a proximate cause of Briggs' death.

2. Whether thetrial court erredinruling that Defendantswere
not negligent per se because of their failure to report the initial
atercation between Oliver and Briggs to authorities pursuant to the
provisions of Tennessee Code Annotated Section 49-6-4301.

3. Whether the trial court erred in ruling that Plaintiff was
barred from recovering against Defendants because of Briggs

contributory negligence in pursuing Oliver when Briggs knew that
Oliver was armed and dangerous.

Wefirst address Plaintiff’ s contention that thetrial court erredin ruling that liability
could not be imposed against Defendants under common-law negligence principles. In order to
establish proximate causation and, ultimately, negligence, the plaintiff must show that the harm
giving rise to the action reasonably could have been foreseen or anticipated. Cox v. State, 844
S.W.2d 173, 177 (Tenn. App. 1992) (citing McClenahan v. Cooley, 806 SW.2d 767,775 (Tenn.

1991)); seealso Chudasamav. Metropolitan Government, 914 SW.2d 922, 925 (Tenn. App. 1995)

2As an initial matter, the trial court rejected Defendants’ claim of immunity under the
Tennessee Governmentd Tort Liability Act, a defense which was based on Defendants’
contention that their actions were discretionary rather than operational. See Bowersex rel.
Bowersv. City of Chattanooga, 826 S.W.2d 427 (Tenn. 1992); T.C.A. 8 29-20-205(1) (1980).
Thisruling has not been challenged on appeal.



(holding that, inorder for liability to attach, plaintiff was required to show that injury to student was
foreseeableresult of physical education teacher’ sactions). Foreseeability isaquestion of fact, and,
thus, the trial court’s findings with regard to foreseeability are entitled to a presumption of

correctness. Cox v. State, 844 SW.2d at 178; T.R.A.P. 13(d).

Based on the evidence presented in this case, we agree with the trial court’ s ruling
that Defendants were not guilty of any common-law negligence which proximately caused Briggs

death. Regarding the question of foreseeability, thetrial court made the following factual findings.

The incident at the entrance to the gymnasium was not such as to
place the defendants upon notice that an act of serious violence was
to be anticipated from the defendant Oliver. . . . There was no
evidencethat would place the defendants on notice that ashooting or
similar incident would be the result of the minor scuffle which took
place. These verbal and lightly physical disputes, no matter how
reprehensible, were commonplace a the time of [Briggs'] death . . .
and had not resulted in death or seriousinjury.

The evidence at trial supports these findings. Specifically, Coach Anderson and
Principal Hawkinsboth testified that incidentsinvol ving students grabbing, pushing, and threatening
other students occurred quite often at the school. Coach Anderson testified that he constantly heard
studentsmakethreatssimilar to thethreat made by Oliver inthiscase, but, inthe coach’ sexperience,
thiswas the first time a student actually had carried out such athreat. See, e.g., Rawlsv. Bulloch
County Sch. Dist., 477 S.E.2d 383, 385 (Ga. Ct. App. 1996) (holding that attack on plaintiff by
fellow student wasnot foreseeablewhere plaintiff testified that student’ sthreat to “kill” plaintiff was
not unusual among studentsin plaintiff’ sschool and plaintiff did not take student’ sthreat seriously).
Further, Coach Anderson had never known Oliver to haveaweapon or to causeany problemsaround
the school. Principal Hawkins corroborated Coach Anderson’ stestimony, stating that, based on his
knowl edge of Oliver asaformer student, the principal would not have expected Oliver to carry out
histhreat. See, e.g., Cox v. State, 844 SW.2d 173, 178 (Tenn. App. 1992) (holding that, given
complete lack of evidence of inmate’s propensity for violent acts, evidence did not preponderate
againg finding that inmate’s attack on claimant was not foreseeable). Accordingly, we regject
Plaintiff’s argument that the trial court erred in declining to impose liability againg Defendants

under principles of common-law negligence.



Wealsoregect Plaintiff’ sargument that Defendants were negligent per sebecause of
their violation of Tennessee Code Annotated Section 49-6-4301, which contains the following

provisions:

49-6-4301. School officialsto report student offenses. --
() Every teacher observing or otherwise having knowledge of an
assault and battery or vandalism endangering life, hedth or safety
committed by a student on school property shdl report such action
immediately to the principal of such school. Every principal having
direct knowledge of an assault and battery or vanddism endangering
life, health or safety committed by a student on school property or
receiving areport of such action shall report such action immediately
to the municipal or metropolitan police department or sheriff’s
department having jurisdiction. Any fight not involving the use of a
weapon as defined in § 39-17-1309, or any fight not resulting in
serious personal injury to the partiesinvolved, shall be reported only
to the school administrator.

T.C.A. § 49-6-4301(a) (1983).

Plaintiff contends that section 49-6-4301 required Defendants to report the initial
altercation between Oliver and Briggsto police because Oliver’ s actions constituted an assault and
battery on Briggs. We disagree. Although Oliver’s actions during the initial altercation may have
constituted an assault and battery, the trial court found that the assault and battery did not endanger
thelife, health or safety of Briggs, and we conclude that the evidence does not preponderate againgt
such afinding. In thisregard, the statute further provides that any fight not involving the use of a
weapon, or any fight not resulting in serious personal injury, need not be reported to the police. In
thiscase, it isundisputed that the initial altercation between Oliver and Briggs neither involved the
use of aweapon nor resulted in serious personal injury. Accordingly, Defendantswere not required

to report the incident to the police department.®

In seeking to imposethereporting requirements of section 49-6-4301 on Defendants,
Plaintiff points out that the exception contained in the last sentence of subsection (a) usesthe word

“fight” while the preceding sentences use the term “assault and battery.” Plaintiff argues, therefore,

*Principa Hawkinstestified that, had he been notified of the initial altercation, he would
have approved the manner in which Coach Anderson handled the situation, and he would not
have involved the police.



that the “fight” exception was inapplicable here because the initial altercation between Oliver and
Briggs was not a“fight” but, instead, was an assault and battery by Oliver. We believe Plaintiff’s
distinction to be unwarranted. The legislature’s insertion of the “fight” exception into the statute
appears designed to give school teachers and administrators the discretion not to report minor
incidentsto local law enforcement authorities based, not on the nature of the altercation, but on the
degree of harm actually threatened or inflicted during the altercation. Here, regardless of the nature
of the initid altercation between Oliver and Briggs, it was undisputed that Oliver did not threaten
Briggs with a weapon and that Briggs was not harmed during the incident. In regjecting the
distinction sought to be drawn by Plaintiff in this case, we note that an assault and battery may or
may not escalate into a fight depending upon whether the victim defends himself against his
assailant. We are unable to conceive of any rationale for establishing different reporting

requirements based on such a distinction.

In light of our holdingsin this case, we need not reach the issue of whether the trial
court erred in concluding that Plaintiff was barred from recovery because of Briggs contributory
negligence in pursuing Oliver when Briggs knew Oliver was armed and dangerous. We note,
however, that, contrary to Plaintiff’ sargument on appeal, the evidence does not preponderate against
thetrial court’ sfinding that Briggswas pursuing Oliver at thetime Briggswas shot. Any remaining

issues argued in Plaintiff’ s brief are without merit.

Thetrial court’sjudgment entered in favor of Defendantsis affirmed. Costs of this

gpped aretaxed to Plaintiff, for which execution may issue if necessary.

FARMER, J.

HIGHERS, J. (Concurs)

LILLARD, J. (Concurs)



