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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

RHONDA REAGAN, )  C/ A NO.  03A01- 9605- CV- 00179
)

Appe l l e e , )  BLOUNT LAW
)

v. )  HON.  W.  DALE YOUNG,
)  J UDGE

J OHN REAGAN, )
)  AFFI RMED AS

Appe l l a nt . )  MODI FI ED

MARTHA MEARES,  Ma r yvi l l e ,  a nd J OHN E.  Mc DONALD,  J OYCE,
MEREDI TH,  FLI TCROFT & NORMAND,  Oa k Ri dge ,  f or  Appe l l e e .

ROBERT N.  GODDARD,  GODDARD & GAMBLE,  Ma r yvi l l e ,  f or  Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  di vor c e  a c t i on,  t he  hus ba nd que s t i ons  t he

na t ur e  a nd e xt e nt  of  t he  a l i mony a wa r ds  ma de  t o  t he  wi f e .

The  pa r t i e s  we r e  ma r r i e d i n  1975.   At  t he  t i me  of

t he i r  ma r r i a ge ,  t he  wi f e  ha d a  s on,  a nd a  s on wa s  bor n t o  t he

pa r t i e s .   At  t he  t i me  of  t he  di vor c e ,  t he  c hi l d of  t he

ma r r i a ge  wa s  19,  t he  hus ba nd 41,  a nd t he  wi f e  39.

The  hus ba nd i s  e mpl oye d by Loc khe e d Ma r t i n  a nd ha d a

ne t  i nc ome  of  $2, 972. 49 pe r  mont h.   The  wi f e  i s  e mpl oye d by
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Th e  Tr i a l  Co u r t  i n a p p r o p r i a t e l y  a d d e d  a  p r o v i s i o n  t h a t  t h e  a l i mo n y  

wo u l d  n o t  e x c e e d  t h e  wi f e ’ s  l i f e  e x p e c t a n c y  o f  3 6  y e a r s ,  s i n c e  t h e  a wa r d

i s  f o r  a l i mo n y  i n  f u t u r o .   On  r e ma n d ,  t h i s  l i mi t a t i o n  wi l l  b e  d e l e t e d .
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Ma r yvi l l e  Col l e ge .   She  we nt  f r om pa r t - t i me  t o f ul l - t i me  wor k

a f t e r  t he  pa r t i e s  s e pa r a t e d.   He r  ne t  i nc ome  i s  $910. 00 pe r

mont h.   He r  j ob a l l ows  he r  s ons  t o  a t t e nd c ol l e ge  wi t hout

pa yi ng t ui t i on a nd s he  i s  a l s o e l i gi bl e  f or  t ha t  pr ogr a m.    

The  Tr i a l  Cour t  f ound t ha t  t he  hus ba nd wa s  not

c r e di bl e  r e ga r di ng t he  na t ur e  of  hi s  r e l a t i ons hi p wi t h a  c o-

wor ke r  a nd ha d be e n gui l t y  of  i na ppr opr i a t e  ma r i t a l  c onduc t .

The  J udge  c onc l ude d t ha t  t he  wi f e  wi l l  be  ?dr a ma t i c a l l y

e c onomi c a l l y  di s a dva nt a ge d r e l a t i ve  t o  t he  hus ba nd? a nd t ha t

t he  wi f e  c a n not  be  r e ha bi l i t a t e d due  t o  he r  a ge  a nd ot he r

f a c t or s .   Whi l e  bot h pa r t i e s  we r e  hi gh s c hool  gr a dua t e s ,  t he

t r a i ni ng a nd e xpe r i e nc e  of  t he  hus ba nd we r e  f a r  s upe r i or  t o

t ha t  of  t he  wi f e .   

The  pa r t i e s ’  a s s e t s  a nd l i a bi l i t i e s  we r e  di vi de d i n

t he  f ol l owi ng ma nne r :   t he  ma r i t a l  r e s i de nc e  wi t h e qui t y  of

$119, 000. 00 wa s  a wa r de d t o  t he  wi f e .   Bot h pa r t i e s  we r e

r e qui r e d t o  c ont i nue  t o  pa y t he  $64, 000. 00 mor t ga ge  i n  t he

a mount  of  $734. 00 pe r  mont h.  The  hus ba nd’ s  r e t i r e me nt  of

$872. 74 pe r  mont h,  pa ya bl e  a t  a ge  65,  wa s  di vi de d be t we e n t he

pa r t i e s .   The  hus ba nd i s  r e qui r e d t o  pa y a  K- 25 l oa n i n  t he

a mount  of  $4, 300. 00,  a nd a  Ma s t e r  Ca r d a c c ount  i n  t he  a mount

of  $3, 600. 00.   The  wi f e  i s  t o  pa y a  Se a r s  c ha r ge  a c c ount  of

$1, 000. 00.

The  Tr i a l  Cour t  s e t  pe r i odi c  a l i mony a t  $850 pe r

mont h,  t o  t e r mi na t e  upon r e ma r r i a ge ,  or  t he  de a t h of  e i t he r

pa r t y . 1  Whe n t he  hus ba nd be gi ns  r e c e i vi ng hi s  r e t i r e me nt ,  t he
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( A)  Th e  r e l a t i v e  e a r n i n g  c a p a c i t y ,  o b l i g a t i o n s ,  n e e d s ,  a n d  f i n a n c i a l  

r e s o u r c e s  o f  e a c h  p a r t y ,  i n c l u d i n g  i n c o me  f r o m p e n s i o n ,  p r o f i t  s h a r i n g

o r  r e t i r e me n t  p l a n s  a n d  a l l  o t h e r  s o u r c e s ;

( B)  Th e  r e l a t i v e  e d u c a t i o n  a n d  t r a i n i n g  o f  e a c h  p a r t y ,  t h e  a b i l i t y  a n d  

o p p o r t u n i t y  o f  e a c h  p a r t y  t o  s e c u r e  s u c h  e d u c a t i o n  a n d  t r a i n i n g ,  a n d  t h e

n e c e s s i t y  o f  a  p a r t y  t o  s e c u r e  f u r t h e r  e d u c a t i o n  a n d  t r a i n i n g  t o  i mp r o v e

s u c h  p a r t y ’ s  e a r n i n g  c a p a c i t y  t o  a  r e a s o n a b l e  l e v e l ;

© Th e  d u r a t i o n  o f  t h e  ma r r i a g e ;

( D)  Th e  a g e  a n d  me n t a l  c o n d i t i o n  o f  t h e  p a r t y ;

( E)  Th e  p h y s i c a l  c o n d i t i o n  o f  e a c h  p a r t y ;  i n c l u d i n g ,  b u t  n o t  l i mi t e d  t o ,

p h y s i c a l  d i s a b i l i t y  o r  i n c a p a c i t y  d u e  t o  a  c h r o n i c  d e b i l i t a t i n g  d i s e a s e ;

( F)  Th e  e x t e n t  t o  wh i c h  i t  wo u l d  b e  u n d e s i r a b l e  f o r  a  p a r t y  t o  s e e k  
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pe r i odi c  a l i mony wi l l  be  r e duc e d by t he  a mount  of  t he

r e t i r e me nt  a c c ount  pa yme nt  t o  t he  wi f e .   The  Cour t  ma de

f ur t he r  pr ovi s i on t o  i nc r e a s e  t he  a l i mony a wa r d a t  t he  e nd of

e a c h f i ve  ye a r s  by t he  a mount  of  i nc r e a s e  i n  t he  Cons ume r

Pr i c e  I nde x.   

The  hus ba nd ur ge s  t he  Cour t  t o  e xa mi ne  t he  wi f e ’ s

mont hl y e xpe ns e s ,  a s  l i s t e d i n  he r  a f f i da vi t  a nd modi f i e d by

t e s t i mony s howi ng t ha t  s ome  e xpe ns e s  we r e  f or  t he  pa r t i e s ’

s on.   The s e  e xpe ns e s  t ot a l  $1, 126. 70.   I t  i s  ur ge d t ha t  s i nc e

t he  pe r i odi c  a l i mony wa s  s e t  a t  $850. 00,  t he  a wa r d i s

e xc e s s i ve .

The  hus ba nd a l s o a r gue s  t ha t  t he  ma r i t a l  r e s i de nc e

i s  muc h l a r ge r  t ha n t he  wi f e  ne e ds .   The  ma r i t a l  r e s i de nc e  i s

a  home  of  3 , 000 s qua r e  f e e t  wi t h f our  be dr ooms  a nd t wo ba t hs .  

I t  i s  l oc a t e d on 6. 8 a c r e s  i n  Bl ount  Count y.   He  not e s  t ha t

a l t hough t he i r  s on l i ve s  wi t h he r ,  t he  s on i s  not  a  mi nor  f or

whom he  i s  obl i ga t e d t o  pr ovi de  a ny s uppor t .   He  woul d ha ve

t he  Cour t  or de r  t he  pr ope r t y s ol d.   Eve n i f  t he  ma j or i t y  of

t he  e qui t y  wa s  a wa r de d t o  t he  wi f e ,  he  a r gue s  t ha t  he  woul d

pr e f e r  t hi s  r e s ul t  t o  be i ng bur de ne d wi t h t he  mor t ga ge

pa yme nt .

Al i mony i s  de t e r mi ne d upon c ons i de r a t i on of  t he

f a c t or s  i n  T. C. A.  §36- 5- 101. 2  The  Tr i a l  Cour t ’ s  a wa r d of



e mp l o y me n t  o u t s i d e  t h e  h o me  b e c a u s e  s u c h  p a r t y  wi l l  b e  c u s t o d i a n  o f  a

mi n o r  c h i l d  o f  t h e  ma r r i a g e ;

( G)  Th e  s e p a r a t e  a s s e t s  o f  e a c h  p a r t y ,  b o t h  r e a l  a n d  p e r s o n a l ,  t a n g i b l e  

a n d  i n t a n g i b l e ;

( H)  Th e  p r o v i s i o n s  ma d e  wi t h  r e g a r d  t o  t h e  ma r i t a l  p r o p e r t y  a s  d e f i n e d  

i n  3 6 - 4 - 1 2 1 ;

( I )  Th e  s t a n d a r d  o f  l i v i n g  o f  t h e  p a r t i e s  e s t a b l i s h e d  d u r i n g  t h e  

ma r r i a g e ;

( J )  Th e  e x t e n t  t o  wh i c h  e a c h  p a r t y  h a s  ma d e  s u c h  t a n g i b l e  o r  i n t a n g i b l e  

c o n t r i b u t i o n s  t o  t h e  ma r r i a g e  a s  mo n e t a r y  a n d  h o me ma k e r  c o n t r i b u t i o n s ,

a n d  t a n g i b l e  a n d  i n t a n g i b l e  c o n t r i b u t i o n s  b y  a  p a r t y  t o  t h e  e d u c a t i o n ,

t r a i n i n g  o r  i n c r e a s e d  p o we r  o f  t h e  o t h e r  p a r t y ;

( K)  Th e  r e l a t i v e  f a u l t  o f  t h e  p a r t i e s  i n  c a s e s  wh e r e  t h e  c o u r t ,  i n  i t s  

d i s c r e t i o n ,  d e e ms  i t  a p p r o p r i a t e  t o  d o  s o ;  a n d  

( L)  Su c h  o t h e r  f a c t o r s ,  i n c l u d i n g  t h e  t a x  c o n s e q u e n c e s  t o  e a c h  p a r t y ,  a s

a r e  n e c e s s a r y  t o  c o n s i d e r  t h e  e q u i t i e s  b e t we e n  t h e  p a r t i e s .
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a l i mony wi l l  not  be   di s t ur be d on a ppe a l ,  a bs e nt  a n a bus e  of

di s c r e t i on.   Cr ouc h v .  Cr ouc h ,  385 S. W. 2d 288,  53 Te nn.  App.

594 ( 1964) .

Ta ki ng i nt o a c c ount  t he  f a c t or s  s e t  f or t h  i n  t he

s t a t ut e ,  t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  Tr i a l

Cour t ’ s  f i ndi ng t ha t  t he  wi f e  wi l l  be  dr a ma t i c a l l y

e c onomi c a l l y  di s a dva nt a ge d.   T. R. A. P.  Rul e  13( d) .   The  r e c or d

s hows  t ha t  s he  i s  wor ki ng i n  a  s e c r e t a r i a l  pos i t i on wi t h

l i t t l e  c ha nc e  f or  a dva nc e me nt  be c a us e  of  he r  l a c k of  c omput e r

s ki l l s .   Al t hough he r  t ui t i on woul d be  wa i ve d a t  Ma r yvi l l e

Col l e ge ,  t he  Col l e ge  doe s  not  of f e r  voc a t i ona l  t r a i ni ng a nd i s

i n  t he  pr oc e s s  of  c l os i ng i t s  e ve ni ng s c hool .   I n  a ddi t i on,

s he  s uf f e r s  f r om he a l t h  pr obl e ms  whi c h a f f e c t  he r  s t a mi na .  

The  Tr i a l  Cour t  di d not  e r r  by not  ma ki ng t he  a l i mony

r e ha bi l i t a t i ve .   Cr anf or d v .  Cr anf or d ,  772 S. W. 2d 48 ( Te nn.

App.  1989) .

The  Cour t  di d not  e r r  i n  a s s e s s i ng a l i mony i n

f ut ur o .   The  wi f e ’ s  a f f i da vi t  i s  a  ve r y c ons e r va t i ve  e s t i ma t e

of  he r  e xpe ns e s .   The  a wa r d of  a l i mony br i ngs  t he  pa r t i e s

c l os e r  t o  t he  f i na nc i a l  pos i t i ons  t he y he l d dur i ng t he
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Un d e r  t h e  c o u r t  o r d e r ,  t h e  wi f e  wi l l  b e  g o i n g  f r o m a  mo n t h l y  j o i n t  

i n c o me  o f  a l mo s t  $ 3 , 5 0 0 . 0 0  t o  a  s i n g l e  i n c o me  o f  $ 9 1 0 . 0 0 .   Wi t h  a l i mo n y

s e t  a t  $ 8 5 0 . 0 0 ,  s h e  wi l l  h a v e  a n  i n c o me  o f  $ 1 , 7 6 0 . 0 0  p e r  mo n t h ,  wh i c h

a p p r o x i ma t e s  t h e  s i t u a t i o n  s h e  wa s  i n  d u r i n g  t h e i r  ma r r i a g e .   Ap p e l l a n t

h u s b a n d  g o e s  f r o m a  mo n t h l y  j o i n t  i n c o me  o f  $ 3 , 5 0 0 . 0 0  t o  a  s i n g l e  i n c o me

o f  a l mo s t  $ 3 , 0 0 0 . 0 0 .   
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ma r r i a ge . 3  The  hus ba nd ha s  t he  a bi l i t y  t o  pa y,  Ki nc ai d v .

Ki nc ai d ,  912 S. W. 2d 140 ( Te nn.  App.  1995) .   The  a wa r d of

a l i mony i n  f ut ur o  i s  j us t i f i e d,  bot h a s  t o  a c c ommoda t e  he r

ne e ds  a nd t o  a s s ur e  t ha t  he r  s t a nda r d of  l i vi ng doe s  not

dr a s t i c a l l y  dr op.   Aar on v .  Aar on ,  909 S. W. 2d 408 ( Te nn.

1995) .   

I n  t he  we l l - r e a s one d opi ni on of  Cr anf or d ,  J udge  Koc h

s umma r i z e d t he  ba s i s  a nd r a t i ona l e  f or  a n a l i mony a wa r d t hus :   

The r e  a r e  no ha r d a nd f a s t  r ul e s  f or  de t e r mi ni ng t he
e xt e nt  of  a  pe r s on’ s  obl i ga t i on t o  s uppor t  a  f or me r
s pous e .   St one  v .  St one ,  56 Te nn.  App.  607,  615- 16
409 S. W. 2d 388,  392- 93 ( 1966) ;  Wal don v .  Wal de n,  13
Te nn.  App.  337,  344 ( 1930) .   The  de c i s i on i s
f a c t ua l l y  dr i ve n a nd c a l l s  f or  a  c a r e f ul  ba l a nc i ng
of  nume r ous  f a c t or s ,  i nc l udi ng t hos e  l i s t e d i n  Te nn.
Code  Ann.  §36- 5- 101( d)  ( Supp.  1988) .   Ac c or di ngl y,
a ppe l l a t e  c our t s  gi ve  wi de  l a t i t ude  t o a  t r i a l
c our t ’ s  a l i mony a nd ma i nt e na nc e  de c i s i ons .

.  .  .  

Whi l e  Te nn.  Code  Ann.  §36- 5- 101( d)  a ut hor i z e s
t he  c our t s  t o  c ons i de r  ma ny f a c t or s ,  t he  r e a l  ne e d
of  t he  s pous e  s e e ki ng t he  s uppor t  i s  t he  s i ngl e  mos t
i mpor t a nt  f a c t or .   Lanc as t e r  v .  Lanc as t e r ,  671
S. W. 2d 501,  503 ( Te nn.  Ct .  App.  1984) .   I n  a ddi t i on
t o t he  ne e d of  t he  di s a dva nt a ge d s pous e ,  t he  c our t s
mos t  of t e n c ons i de r  t he  a bi l i t y  of  t he  obl i gor
s pous e  t o  pr ovi de  s uppor t .   Fi s he r  v .  Fi s he r ,  648
S. W. 2d 244,  246- 47 ( Te nn.  1983) ;  Bar k e r  v .  Bar k e r ,
671 S. W. 2d 843,  847 ( Te nn.  Ct .  App.  1984) ;  Al e s hi r e
v .  Al e s hi r e ,  642 S. W. 2d 729,  733 ( Te nn.  Ct .  App.
1981) .

We  do c onc l ude ,  howe ve r ,  t he  Cour t  a bus e d i t s

di s c r e t i on i n  r e qui r i ng t he  hus ba nd t o  pa y one - ha l f  of  t he

hous e  pa yme nt s ,  unde r  t he  t he or y t ha t  one - ha l f  of  t he  e qui t y
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i n t he  hous e  wa s  a wa r de d a s  a  pr ope r t y s e t t l e me nt ,  a nd t he

ot he r  ha l f  a s  a l i mony i n  s ol i do .   The  e f f e c t  of  t he  J udge ’ s

a c t i on i s  a  f e e  s i mpl e  a wa r d of  t he  ma r i t a l  r e s i de nc e  t o  t he

wi f e ,  a nd we  c onc l ude  t ha t  s he  s houl d ha ve  t he  r e s pons i bi l t y

f or  pa yi ng t he  e nt i r e  mor t ga ge  t he r e on,  a nd t he  or de r e d

pa yme nt  i n  t he  na t ur e  of  a l i mony woul d r e nde r  t he  t ot a l

a l i mony a wa r d e xc e s s i ve .

The r e  i s  a  pa uc i t y  of  a ut hor i t y  on t he  i s s ue  of  a ny

i nc r e a s e  i n  t he  c os t  of  l i vi ng i mpa c t  on a l i mony a wa r ds .   I n

Par k e r  v .  Par k e r ,  497 S. W. 2d 572 ( Te nn.  1973) ,  t he  Cha nc e l l or

ha d s e t  c hi l d  s uppor t  a t  $225. 00 a  mont h,  wi t h a n i nc r e a s e

e ve r y J ul y of  $3. 75.   Thi s  i nc r e a s e  wa s  t o  r e f l e c t  t he  c os t  of

l i vi ng.   The  Supr e me  Cour t  r e j e c t e d t he  c os t  of  l i vi ng

i nc r e a s e s ,  s a yi ng:

Si nc e  t he  c our t  unde r  t he  e xpr e s s  a ut hor i t y  of
Se c t i on 36- 820,  T. C. A. ,  ma y i nc r e a s e  or  de c r e a s e  t he
a l l owa nc e  on c a us e  be i ng s hown,  t he  a nnua l  i nc r e a s e s
pr ovi de d i n  t he  de c r e e  s houl d not  now be  or de r e d.  
The  c our t  c a nnot  a t  t hi s  t i me  know or  wi t h a c c ur a c y
pr e di c t  whe t he r  t he  c os t  of  l i vi ng wi l l  i nc r e a s e  or
t he  a mount  of  i nc r e a s e  t ha t  ma y oc c ur .

The  l a w r e qui r e s  t ha t  a l i mony be  s e t  a t  ?s ome

de f i ni t e  a mount  or  a mount s  t o  be  pa i d i n  mont hl y,  s e mi - mont hl y

or  we e kl y i ns t a l l me nt s .  .  .  . ? T. C. A.  §36- 5- 101( a ) ( 2) ( A) .  

Fr ank l i n  v .  Fr ank l i n ,  746 S. W. 2d 715 ( Te nn.  1987) .   The

s t a t ut e  a l s o s t a t e s  t ha t  ?t he  c our t  ma y de c r e e  a n i nc r e a s e  or

de c r e a s e  of  s uc h a l l owa nc e  onl y upon a  s howi ng of  a

s ubs t a nt i a l  a nd ma t e r i a l  c ha nge  of  c i r c ums t a nc e s . ?  T. C. A.

§36- 5- 101( a ) ( 1) .

We  c onc l ude  i n  wa s  i na ppr opr i a t e  f or  t he  Tr i a l  J udge

t o a wa r d a  c os t  of  l i vi ng pa yme nt  i n  f ut ur o.   

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a s



7

modi f i e d he r e i n,  a nd r e ma nd wi t h t he  c os t  of  t he  a ppe a l

a s s e s s e d one - ha l f  t o  e a c h pa r t y .

___________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

___________________________
Wi l l i a m H.  I nma n,  Sr . J .


