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OP1 NI ON

Franks. J.

In this divorce action, the husband questions the
nature and extent of the alinony awards nade to the w fe.

The parties were married in 1975. At the tinme of
their marriage, the wife had a son, and a son was born to the
parties. At the time of the divorce, the child of the
marriage was 19, the husband 41, and the wife 39.

The husband is enpl oyed by Lockheed Martin and had a

net income of $2,972.49 per nonth. The wife is enployed by



Maryville College. She went frompart-tinme to full-tinme work
after the parties separated. Her net incone is $910. 00 per
nonth. Her job allows her sons to attend col |l ege w t hout
paying tuition and she is also eligible for that program

The Trial Court found that the husband was not
credible regarding the nature of his relationship with a co-
wor ker and had been guilty of inappropriate marital conduct.
The Judge concluded that the wife will be ?dramatically
econonmi cal | y di sadvantaged relative to the husband? and t hat
the wife can not be rehabilitated due to her age and ot her
factors. Wiile both parties were high school graduates, the
training and experience of the husband were far superior to
that of the wfe.

The parties’ assets and liabilities were divided in
the following manner: the marital residence with equity of
$119, 000. 00 was awarded to the wife. Both parties were
required to continue to pay the $64,000.00 nortgage in the
amount of $734.00 per nonth. The husband' s retirenment of
$872. 74 per nonth, payable at age 65, was divided between the
parties. The husband is required to pay a K-25 loan in the
amount of $4,300.00, and a Master Card account in the anount
of $3,600.00. The wife is to pay a Sears charge account of
$1, 000. 00.

The Trial Court set periodic alinony at $850 per
month, to term nate upon remarriage, or the death of either

party.* Wen the husband begins receiving his retirement, the

The Trial Court i nappropriately added a provision that the alinmony
woul d not exceed the wife's |ife expectancy of 36 years, since the award
is for alimny in futuro. On remand, this limtation will be deleted.



periodic alinmony will be reduced by the anmount of the
retirement account paynent to the wife. The Court nade
further provision to increase the alinony award at the end of
each five years by the anmount of increase in the Consuner
Price I ndex.

The husband urges the Court to exanmne the wife's
nont hly expenses, as listed in her affidavit and nodified by
testi mony showi ng that some expenses were for the parties’
son. These expenses total $1,126.70. It is urged that since
the periodic alinmny was set at $850.00, the award is
excessi ve.

The husband al so argues that the marital residence
is much larger than the wife needs. The marital residence is
a home of 3,000 square feet with four bedroons and two bat hs.
It is located on 6.8 acres in Blount County. He notes that
al though their son lives with her, the son is not a mnor for
whom he is obligated to provide any support. He would have
the Court order the property sold. Even if the mgjority of
the equity was awarded to the wife, he argues that he woul d
prefer this result to being burdened with the nortgage
paynent .

Alinmony is determ ned upon consideration of the

factors in T.C. A 836-5-101.2 The Trial Court’s award of

2(A) The relative earning capacity, obligations, needs, and financia
resources of each party, including income from pension, profit sharing
or retirement plans and all other sources

(B) The relative education and training of each party, the ability and
opportunity of each party to secure such education and training, and the
necessity of a party to secure further education and training to inprove
such party’'s earning capacity to a reasonable |evel

© The duration of the marriage;

(D) The age and mental condition of the party;

(E) The physical condition of each party; including, but not Ilimted to,
physi cal disability or incapacity due to a chronic debilitating disease;
(F) The extent to which it would be undesirable for a party to seek
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alinony will not be disturbed on appeal, absent an abuse of
di scretion. Crouch v. Crouch, 385 S.W2d 288, 53 Tenn. App.
594 (1964).

Taking into account the factors set forth in the
statute, the evidence does not preponderate against the Trial
Court’s finding that the wife will be dramatically
econom cal ly di sadvantaged. T.R A.P. Rule 13(d). The record
shows that she is working in a secretarial position with
little chance for advancenent because of her |ack of conputer
skills. Although her tuition would be waived at Maryville
Col Il ege, the Coll ege does not offer vocational training and is
in the process of closing its evening school. In addition,
she suffers fromhealth problens which affect her stam na.
The Trial Court did not err by not making the alinony
rehabilitative. Cranford v. Cranford, 772 S.W2d 48 (Tenn.
App. 1989).

The Court did not err in assessing alinony in
futuro. The wife's affidavit is a very conservative estimte
of her expenses. The award of alinony brings the parties

closer to the financial positions they held during the

enpl oyment outside the home because such party will be custodian of a
m nor child of the marriage;

(G) The separate assets of each party, both real and personal, tangible
and intangi bl e;

(H) The provisions made with regard to the marital property as defined
in 36-4-121;

(1) The standard of living of the parties established during the

marri age

(J) The extent to which each party has made such tangi ble or intangible
contributions to the marriage as nonetary and homemaker contri butions,
and tangi ble and i ntangi ble contributions by a party to the education
training or increased power of the other party;

(K) The relative fault of the parties in cases where the court, in its
di scretion, deems it appropriate to do so; and

(L) Such other factors, including the tax consequences to each party, as
are necessary to consider the equities between the parties.



marri age.® The husband has the ability to pay, Kincaid v.
Kincaid, 912 S.W2d 140 (Tenn. App. 1995). The award of
alinmony in futuro is justified, both as to accommpdate her
needs and to assure that her standard of |iving does not
drastically drop. Aaron v. Aaron, 909 S.W2d 408 (Tenn.
1995) .

In the well-reasoned opinion of Cranford, Judge Koch
sunmmari zed the basis and rationale for an alinmony award thus:

There are no hard and fast rules for determning the
extent of a person’s obligation to support a former
spouse. Stone v. Stone, 56 Tenn. App. 607, 615-16
409 S.W2d 388, 392-93 (1966); Wwaldon v. Wl den, 13
Tenn. App. 337, 344 (1930). The decision is
factually driven and calls for a careful bal ancing
of nunerous factors, including those listed in Tenn.
Code Ann. 836-5-101(d) (Supp. 1988). Accordingly,
appel l ate courts give wide latitude to a tria
court’s alinony and mai nt enance deci sions.

VWi |l e Tenn. Code Ann. 836-5-101(d) authorizes
the courts to consider many factors, the real need
of the spouse seeking the support is the single nost
i nportant factor. Lancaster v. Lancaster, 671
S.W2d 501, 503 (Tenn. C. App. 1984). |In addition
to the need of the di sadvantaged spouse, the courts
nost often consider the ability of the obligor
spouse to provide support. Fisher v. Fisher, 648
S.W2d 244, 246-47 (Tenn. 1983); Barker v. Barker,
671 S.W2d 843, 847 (Tenn. C. App. 1984); Aleshire
v. Aleshire, 642 S.W2d 729, 733 (Tenn. C. App.
1981).

We do conclude, however, the Court abused its
di scretion in requiring the husband to pay one-half of the

house paynents, under the theory that one-half of the equity

3Under the court order, the wife will be going froma monthly joint
income of al nost $3,500.00 to a single income of $910.00. Wth alinony
set at $850. 00, she will have an income of $1,760.00 per nonth, which
approxi mates the situation she was in during their marriage. Appell ant
husband goes from a monthly joint income of $3,500.00 to a single income
of al most $3, 000. 00.



I n the house was awarded as a property settlenent, and the
other half as alinony in solido. The effect of the Judge’'s
action is a fee sinple award of the nmarital residence to the
wi fe, and we concl ude that she should have the responsibilty
for paying the entire nortgage thereon, and the ordered
paynment in the nature of alinony would render the tota

al i nrony award excessi ve.

There is a paucity of authority on the issue of any
increase in the cost of living inpact on alinony awards. In
Par ker v. Parker, 497 S.W2d 572 (Tenn. 1973), the Chancell or
had set child support at $225.00 a nonth, with an increase
every July of $3.75. This increase was to reflect the cost of
living. The Suprene Court rejected the cost of living
I ncreases, saying:

Since the court under the express authority of

Section 36-820, T.C. A, may increase or decrease the

al | omance on cause being shown, the annual increases

provided in the decree should not now be ordered.

The court cannot at this time know or with accuracy

predi ct whether the cost of living will increase or

t he anount of increase that may occur.

The law requires that alinony be set at ?sone
definite anobunt or anounts to be paid in nonthly, sem -nonthly
or weekly installnments. . . .? T.C A 836-5-101(a)(2)(A).
Franklin v. Franklin, 746 S.W2d 715 (Tenn. 1987). The
statute also states that ?the court nay decree an increase or
decrease of such allowance only upon a show ng of a
substantial and material change of circunmstances.? T.C A
836-5-101(a)(1).

We conclude in was inappropriate for the Trial Judge
to award a cost of l|iving paynent in futuro.

We affirmthe judgnment of the Trial Court as
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nodi fied herein, and remand with the cost of the appeal

assessed one-half to each party.

Her schel P. Franks, J.

CONCUR:

Charl es D. Susano, Jr., J.

WlliamH | nman, Sr.J.



