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This case involves a petition for increase of child support. Petitioner, Stephen David
Scofield (Father), appealsfromthetrial court’ sorder denying his petition to modify the parties’

final decree of divorceto increase child support payments by Respondent, Helen Bond Scofield



(Mother).

The parties were divorced by final decree entered April 21, 1994. They entered into a
Marital Dissolution Agreement (MDA) which was approved and ratified by thetrial courtinthe
final decree of divorce. The parties havetwo children, aboy age 10, and agirl, age7. Pursuant
tothe MDA, thetrial court awarded joint custody to the parties. The MDA provided that Father
wouldbethecustodial parent, and Mother would havevisitation rights. TheM DA also provided
that Mother would pay Father $250.00 per month in child support.

Father filed apetition to increase child support on February 1, 1995. The petition alleges
that circumstances have materially changed because Father’ sincome has been reduced by more
than 15% and because M other’ sincome hasincreased materially. Father also aversthat Mother
isnot providing adequate support and that present circumstances do not justify adeviation from
the Child Support Guidelines. Father seeks to increase Mother’s child support payments to an
amount that isin compliance with the Child Support Guidelines promulgated by the Tennessee
Department of Human Services. Tenn. Comp. R. & Regs. tit. 10, ch. 1240-2-4-.01 et seq. (1989,
revised 1994) (Guidelines).

In her Answer and Counter-Petition, Mother avers that there has not been a materia
change in circumstances and that Father’s income was reduced by his voluntary actions. She
also aleges that, pursuant to the MDA, Father owes her $10,000.00. Mother later filed a
Supplemental Counter-Petition tha alleges that there has been a material change in
circumstances, and that she should now be designated as the custodial parent.

The trial court held a hearing on the petition on May 26, 1995. The pertinent facts
developed at this hearing and from the technical record areasfollows. Father was employed as
an attorney by alaw firm. In 1994, at thetime of the divorce, hisincome was $60,030.00 per
year. However, his compensation package with the law firm changed and he became
dissatisfied. In February of 1995, Father voluntarily left the law firm and now practiceslaw in
ashared office with another attorney. Hemade $5,769.24 in early 1995 beforeleaving the firm.
Atthehearing, Father testified that he was only making approximately $1,000.00 per month, but
that he expected it to riseto $1,300.00 per month. Father testified that the standard of living of
the children has not changed since heleft thelaw firm, and that he adequately providesand cares
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for them.

Mother is employed by the State of Tennessee. In 1994, at the time of the divorce, her
income was $33,262.00 per year. She received a raise and, at the time of the hearing, was
making $107.00 more per month. Mother testified that she bought al of the children’sclothing
with the exception of some jeans, that she paid for most of the children’ s haircuts, and that she
takes the children on vacations and trips. In addition, she testified that she regularly exercises
her visitation rights.

The parties reached an agreement concerning the $10,000.00 debt owed by Father to
Mother, and the trial court ruled that custody should not change. The only issue that remained
for thetrial court wasthe petition for an increasein child support. Thetrial court heldthat child
support should not beincreased. 1naMemorandum Opinion filed May 30, 1995, thetrial court
stated that circumstances had not changed except for Father’s voluntary career move, and that
it was not gppropriate to increase Mother’s child support obligation because of Father’'s
voluntary withdrawal from the law firm. Further, the trid court found that Mother’s salary
increase of approximatdy 3.7% was not significant enough to justify an increase in child
support. The tria court also found that there was more than a 15% variance between the
requirements of the Guidelines and the amount of support currently ordered. However, thetrial
court stated that the variance resulted from a previously ordered deviation from the Guidelines.
The court found that the parties agreed to the original deviation although the final decree of
divorce did not expressly provide for it.

Father perfected this appeal and presents only one issue for our review:

Whether the trial court erred in its denial of his petition for an increase in child support.

Since this case was tried by the court sitting without ajury, we review the case de novo
upon the record with a presumption of correctness of the findings of fact by the trial court.
Unless the evidence preponderates against the findings, we must affirm, absent error of law.
T.R.A.P. 13(d).

Child supportin Tennesseeisstatutorily governed by T.C.A. §36-5-101 (1996). Section
36-5-101(e)(1) provides that "[i]n making its determination concerning the amount of support
of any minor child . . . of the parties, the court shall apply as arebuttable presumption the child
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support guidelines as provided in this subsection.” Modification of an existing child support
order iscontrolled by T.C.A. 8§ 36-5-101(a)(1) (1996), which states, in pertinent part:

In casesinvolving child support, upon application of either party,

the court shall decree an increase or decrease of such allowance

when thereisfound to be asignificant variance, asdefined in the

child support guidelines established by subsection (€), between

the guidelines and the amount of support currently ordered unless

the variance has resulted from a previously court-ordered

deviation from theguidelinesand the circumstanceswhich caused

the deviation have not changed. (emphasis added).

Father argues that there has been amateria change of circumstances due to a decrease
inhisincome. Thisargument iswithout merit, because the “ substantial and material change of
circumstances’ test is no longer the proper standard for determining whether an existing child
support order should be modified. Turner v. Turner, 919 SW.2d 340, 343 (Tenn. App. 1995).
In 1994, the General Assembly amended T.C.A. 8§ 36-5-101(a)(1)(1991) thereby replacing the
“substantial and material change of circumstances” test with the “significant variance” test.
T.C.A. 8 36-5-101(8)(1)(1994) (amending T.C.A. 8§ 36-5-101(a)(1)(1991)); see Turner, 919
S.W.2d at 343 (discussing the amendment).

Father next argues that there is a significant variance between the requirements of the
Guidelines and the amount currently ordered, and that there has been no specific court ordered
deviation from the Guidelines and no written findingsjustifying deviation asrequired by T.C.A
8§ 36-5-101(e)(1).

Currently, in Tennessee a“significant variance’ is 15%. See Tenn. Comp. R. & Regs.
tit. 10, ch. 1240-2-4-.02(3); Turner, 919 SW.2d at 343. Inthe casesub judice, therecord shows
that Mother’ sgrossincomeis$2,774.00 per month." The Guidelinesrequirethat the court order
child support based upon the appropriate percentage of all net income. The record does not
clearly indicate the amount of Mother’ s net income. From her pay stubs, the net pay appearsto

be approximately $1,772.00 per month. The appropriate percentage in this case is 32%,

mandating child support intheamount of approximately $567.00. Although we cannot compute

! Mother testified that her incomeis $1,387.00 per pay period, and that there are 24
pay periodsin ayear.

2 The Guiddines establish percentages based on the number of children. Child
support for 2 children requires 32% of net income . The approximate amount of child
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the exact numbers, we believe that the difference between wha Mother was ordered to pay and
theamount required by the Guiddineswill gill exceed 15% using her netincome, andtherefore,
isasignificant variance.

When a significant variance exists, the court must set support in accordance with the
Guidelines unless application of the Guidelines would be “unjust or inappropriate” in the case.
T.C.A. 836-5-101(e)(1) (1996). If thetrial court findsthat application of the Guidelineswould
be unjust or inappropriate based upon the best interest of the children or the * equity between the
parties,” the court must make such afinding in writing and such writing shall “ state the amount
of support that would have been ordered under the child support guidelines and a justification
for the variance from the guidelines.” 1d. T.C.A. 8 36-5-101(e)(1) (1996) provides:

In making its determination concerning the amount of support of
any minor child or children of the parties, the court shall apply as
arebuttabl e presumption the child support guidelinesas provided
inthis subsection. If the court finds that evidence is sufficient to
rebut this presumption, the court shall makeawritten finding that
the application of thechild support guidelineswould be unjust or
inappropriate in that particular case, in order to provide for the
best interest of the child(ren) or the equity between the parties.
Findings that the application of the guidelineswould be unjust or
inappropriate shall state the amount of support that would have
been ordered under the child support guidelinesand ajustification
for the variance from the guidelines.

The statute also allows for the parties to reach an agreement concerning the amount of
child support. The statute does not require that the parties provisions for support meet the
GuidelinesinaMDA, aslong asadequate provisionismadefor thechildren. Mother arguesthat
the MDA isaresult of anegotiated settlement between the partieswhere Father agreed to accept
alower amount of child support. However, for the agreement to be effective, the parties must
adhereto the statute. T.C.A. § 36-5-101(h) (1996) states:

Nothing in this section shall be construed to prevent the
affirmation, ratification and incorporation in a decree of an
agreement between the partiesasto support and maintenance of
aparty or asto child support. In any such agreement, the parties
must affir matively acknowledge that no action by the parties will
be effective to reduce child support after the due date of each
payment, and that they understand that court approval must be
obtained before child support can be reduced, unless such
paymentsare automatically reduced or terminated under theterms

support was calculated by multiplying Mother’ s approximate net income by 32%.
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of the agreement. (emphasis added.)

In the instant case, neither the parties MDA nor the final decree of divorce use the
language contained in T.C.A. 8 36-5-101(h), asthat statute requires. Thus, the agreement does
not effectively deviatefromthe Guidelinesunder T.C.A. 8 36-5-101(h). Therefore, thedeviation
requiresthat the trial court make awritten finding that the application of the Guidelines would
create an unjust or inappropriate result. T.C.A. 8 36-5-101(e)(1); Malone v. Malone, 842
S.W.2d 621, 624-25 (Tenn. App. 1992). No such finding was made at the time the final decree
of divorce was entered. The trial court found that neither the MDA nor the final decree of
divorce provided for the deviation from the Guidelines, but stated that it was apparent that the
parties agreed upon the deviation in light of all the facts and circumstances. However, the
General Assembly made expressrequirementsfor an agreement to bevalid. T.C.A. §36-5-101
(h)(1996). If thereis no agreement, the court is required to make a written findings, and the
record isdevoid of any written findings that compliance with the Guidelines would be unjust or
Inappropriate.

For the reasons stated herein, wereversethe order of thetrial court and remand thiscase.
Upon remand, the trial court shall conduct an expedited hearing to determine Mother’s net
incomeand to modify the parties’ final decreeof divorceto comply withthe Guidelines, or make
awritten explanationforitsdeviation. T.C.A. 836-5-101(e)(1). All provisionsfor child support
currently in effect shall remain in effect until the entry of another support order. Costs are

assessed against the Respondent.
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