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LYNN W.  BROWN,  SPECI AL J UDGE

OPI NI ON

The  a ppe l l a nt ,  Wi l l i a m He r be r t  St i t t s ,  wa s  c onvi c t e d upon

t r i a l  by j ur y of  a ggr a va t e d r obbe r y.   The  t r i a l  c our t  i mpos e d a

s e nt e nc e  of  e l e ve n ye a r s .   I n  t hi s  a ppe a l  of  r i ght  t he  a ppe l l a nt

r a i s e s  t wo i s s ue s :  1)  whe t he r  t he  pr oof  a t  t r i a l  wa s  s uf f i c i e nt  t o

s uppor t  a  ve r di c t  of  gui l t y ,  a nd 2)  whe t he r  t he  s e nt e nc e  i mpos e d

wa s  pr ope r .   We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t .

I .   Suf f i c i e nc y of  t he  e vi de nc e

The  e vi de nc e  a t  t r i a l  ma y be  s umma r i z e d a s  f ol l ows .   On

De c e mbe r  24,  1992,  Sa donna  Ha r t  wa s  wor ki ng a l one  a s  c a s hi e r  a t

t he  Q- Ma r t  s t or e  i n  J a c ks on,  Te nne s s e e .   She  t e s t i f i e d t ha t  a t

a bout  2: 00 a . m.  a  ma n e nt e r e d t he  s t or e ,  pul l e d a  t i r e  t ool  f r om

t he  ba c k of  hi s  c oa t ,  a nd t ol d Ms .  Ha r t  t o  gi ve  hi m t he  mone y.

She  r e pl i e d t ha t  s he  woul d do s o.   The  ma n t ol d he r  t o  hur r y up

a nd he l d t he  t i r e  t oo l  a s  i f  he  we r e  goi ng t o  hi t  he r .   Ba dl y

s c a r e d,  Ms .  Ha r t  ope ne d t he  c a s h r e gi s t e r ,  f r om whi c h t he  ma n t ook
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t he  mone y.   The  ma n t he n l e f t  t he  s t or e .

Ms .  Ha r t  pi c ke d up t he  t e l e phone  t o  c a l l  911,  but  be f or e  s he

c oul d do s o a  pol i c e  c a r  pul l e d up.   Ms .  Ha r t  mot i one d f or  t he

pol i c e  of f i c e r  t o  f ol l ow t he  ma n who ha d j us t  l e f t  t he  s t or e .   As

t he  pol i c e  c a r  t r a ve l e d t owa r d t he  e nd of  t he  bui l di ng,  Ms .  Ha r t

s a w a  r e d c a r  l e a ve  qui c kl y,  a l mos t  hi t t i ng t he  pol i c e  c a r .

The  l i ght i ng i n  t he  s t or e  wa s  br i ght ,  a nd t he  ma n got  qui t e

c l os e  t o Ms .  Ha r t .   She  i de nt i f i e d t he  a ppe l l a nt  i n  a  phot ogr a phi c

l i ne  up on  t he  s a me  da y a s  t he  of f e ns e .   At  t r i a l  Ms .  Ha r t

t e s t i f i e d mos t  pos i t i ve l y t ha t  t he  a ppe l l a nt  wa s  t he  ma n who

r obbe d he r .   The  e ve nt s  of  t ha t  e ve ni ng we r e  r e c or de d by t wo vi de o

c a me r a s  i n  t he  s t or e ,  a nd t he  vi de o t a pe  wa s  s hown t o t he  j ur y.

Of f i c e r  Mi ke  La ndr e t h of  t he  J a c ks on  Pol i c e  De pa r t me nt

t e s t i f i e d t ha t  whi l e  on pa t r ol  t ha t  e a r l y  mor ni ng,  he  pul l e d i nt o

t he  pa r ki ng l ot  of  t he  Q- Ma r t  whi l e  doi ng a  r out i ne  c he c k of

bus i ne s s e s .   The  of f i c e r  s a w a  ma l e  l e a vi ng t he  f r ont  door  of  t he

Q- Ma r t .   Fr om t he  wa y t he  ma n l ooke d,  Of f i c e r  La ndr e t h t hought

t he r e  wa s  s ome t hi ng wr ong.   The  of f i c e r  obs e r ve d t he  c l e r k wa i vi ng

a nd poi nt i ng,  t he n s a w t he  ma n ge t  i nt o a  s ma l l  r e d c a r  a nd l e a ve

t he  pa r ki ng l ot  a t  a  hi gh r a t e  of  s pe e d.   Of f i c e r  La ndr e t h pur s ue d

t he  r e d ve hi c l e ,  t r a ve l i ng i n  e xc e s s  of  one  hundr e d mi l e s  pe r

hour .   Whi l e  i n  pur s ui t ,  t he  of f i c e r  l e a r ne d by r a di o t ha t  a
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r obbe r y ha d oc c ur r e d a t  t he  Q- Ma r t .   The  dr i ve r  of  t he  r e d c a r

e va de d Of f i c e r  La ndr e t h a nd  f our  ot he r  pa t r ol  c a r s  whi c h ha d

j oi ne d pur s ui t  by t ur ni ng of f  t he  r oa d a nd t r a ve l i ng t hr ough a

pr i va t e  ya r d.   Af t e r  a  l a ps e  of  no mor e  t ha n f i ve  mi nut e s  t he

of f i c e r s  f ound t he  ve hi c l e ,  whi c h wa s  by t he n unoc c upi e d.   The

of f i c e r s  di d f i nd c a s h of  va r i ous  de nomi na t i ons  s t r e wn t hr oughout

t he  r e d c a r .

Fi na l l y,  t he  s t a t e  c a l l e d t he  a ppe l l a nt ' s  mot he r  a s  a

wi t ne s s .   She  t e s t i f i e d t ha t  t he  r e d c a r  i n  que s t i on be l onge d t o

he r ,  a nd t ha t  t he  a ppe l l a nt  wa s  t he  l a s t  pe r s on who wa s  a l l owe d t o

us e  t he  c a r  be f or e  s he  we nt  t o  t he  pol i c e  s t a t i on whe r e  he r  c a r

wa s  i mpounde d.   She  ha d l e nt  t he  c a r  t o  t he  a ppe l l a nt  a t  a bout

6: 00 p. m.  t he  e ve ni ng be f or e  t he  r obbe r y.

The  de f e ns e  pr oof  c ons i s t e d onl y of  t he  a ppe l l a nt ' s

t e s t i mony.   He  t e s t i f i e d t ha t  he  di d not  pa r t i c i pa t e  i n a ny

r obbe r y of  t he  Q- Ma r t ;  t ha t  i n f a c t  he  wa s  a t  t he  Re ge nc y I nn wi t h

a  f e ma l e  f r i e nd na me d Di a ne  Ma xwe l l  whe n t he  r obbe r y t ook pl a c e .

Ms .  Ma xwe l l  c oul d not  be  l oc a t e d a nd di d not  t e s t i f y .   Howe ve r ,

t he  a ppe l l a nt  di d a dmi t  t o  ha vi ng hi s  mot he r ' s  r e d c a r  t he  ni ght

of  t he  r obbe r y.   He  e xpl a i ne d t ha t  he  pa r ke d t he  ve hi c l e  out s i de

t he  mot e l  r oom a t  7: 30 p. m.  on t he  e ve ni ng be f or e  t he  r obbe r y,  a nd

t ha t  wa s  t he  l a s t  t i me  he  s a w t he  c a r .   The  pe t i t i one r  a dmi t t e d t o

ha vi ng be e n c onvi c t e d i n  t he  St a t e  of  Ge or gi a  of  bot h f e l ony
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pos s e s s i on of  c oc a i ne  a nd f e l ony t he f t  by de c e pt i on of  $5, 950. 00.

Al t hough t he  a ppe l l a nt  t e s t i f i e d t o  t he  j ur y t ha t  he  ha d e xpl a i ne d

t o a n i nve s t i ga t or  t ha t  he  wa s  a t  t he  Re ge nc y I nn a t  t he  t i me  of

t he  r obbe r y,  t he  i nve s t i ga t or  t e s t i f i e d i n r e but t a l  t ha t  t he

a ppe l l a nt  ma de  no s uc h s t a t e me nt .

Whe n t he  s uf f i c i e nc y of  t he  e vi de nc e  i s  c ha l l e nge d,  t he

s t a nda r d of  r e vi e w by a n a ppe l l a t e  c our t  i s  whe t he r ,  a f t e r

c ons i de r i ng t he  e vi de nc e  i n  t he  l i ght  mos t  f a vor a bl e  t o  t he

pr os e c ut i on,  a  r a t i ona l  t r i e r  of  f a c t  c oul d ha ve  f ound t he

e s s e nt i a l  e l e me nt s  of  t he  of f e ns e  be yond a  r e a s ona bl e  doubt .

J a c ks on v.  Vi r gi ni a ,  443 U. S.  307,  99 S.  Ct .  2781,  61 L.  Ed.  2d

560 ( 1979) ;  St a t e  v.  Dunc a n,  698 S. W. 2d 63,  67 ( Te nn.  1985) ;  Te nn.

R.  App.  P.  13( e ) .

A j ur y c onvi c t i on r e move s  t he  pr e s umpt i on of  i nnoc e nc e  wi t h

whi c h a  de f e nda nt  i s  i ni t i a l l y  c l oa ke d a nd r e pl a c e s  i t  wi t h one  of

gui l t ,  s o  t ha t  on a ppe a l  a  c onvi c t e d de f e nda nt  ha s  t he  bur de n of

de mons t r a t i ng t ha t  t he  e vi de nc e  i s  i ns uf f i c i e nt .   St a t e  v .  Tuggl e ,

639 S. W. 2d 913 ( Te nn.  1982) .   I t  i s  not  t he  f unc t i on of  t hi s  c our t

t o r e we i gh e vi de nc e  a dduc e d a t  a  c r i mi na l  t r i a l .  A gui l t y  ve r di c t ,

a ppr ove d by t he  t r i a l  j udge ,  a c c r e di t s  t he  t e s t i mony of  t he

s t a t e ' s  wi t ne s s e s  a nd r e s ol ve s  a l l  c onf l i c t s  i n  t e s t i mony i n f a vor

of  t he  t he or y of  t he  s t a t e .   St a t e  v.  Ha t c he t t ,  560 S. W. 2d 627,

630 ( Te nn.  1978) .   On a ppe a l  t he  s t a t e  i s  e nt i t l e d t o  t he
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s t r onge s t  l e gi t i ma t e  vi e w of  t he  e vi de nc e  a nd a l l  r e a s ona bl e  a nd

l e gi t i ma t e  i nf e r e nc e s  whi c h ma y be  dr a wn t he r e f r om.   St a t e  v .

Ca bba ge ,  571 S. W. 2d 832,  835 ( Te nn.  1978) .  

Af t e r  r e vi e wi ng a l l  of  t he  e vi de nc e  i n  t he  l i ght  mos t

f a vor a bl e  t o t he  s t a t e ,  we  f i nd t ha t  t he  j ur y a s  r a t i ona l  f i nde r s

of  f a c t  c oul d e a s i l y  ha ve  f ound t he  e s s e nt i a l  e l e me nt s  of

a ggr a va t e d r obbe r y t o  ha ve  be e n pr ove n be yond a  r e a s ona bl e  doubt .

The  e vi de nc e  wa s  a l s o s uf f i c i e nt  f or  t he  j ur y t o  f i nd t ha t  t he

a ppe l l a nt  wa s  i n  f a c t  t he  pe r s on who c ommi t t e d t hi s  of f e ns e .

I I .  Se nt e nc i ng.

Whe n a n a c c us e d c ha l l e nge s  t he  l e ngt h,  r a nge  or  t he  ma nne r  of

s e r vi c e  of  t he  s e nt e nc e  i mpos e d by t he  t r i a l  c our t ,  we  a r e

r e qui r e d t o  c onduc t  a  de  novo r e vi e w of  t he  r e c or d wi t h  a

pr e s umpt i on t ha t  t he  de t e r mi na t i ons  ma de  by t he  t r i a l  c our t  a r e

c or r e c t .  T. C. A.  §40- 35- 401( d) .   

I n c onduc t i ng a  de  novo r e vi e w of  a  s e nt e nc e ,  t he  c our t  mus t

c ons i de r  t he  f ol l owi ng:   

( 1)  t he  e vi de nc e ,  i f  a ny,  r e c e i ve d a t  t he  t r i a l  a nd t he

s e nt e nc i ng he a r i ng;   

( 2)  t he  pr e s e nt e nc e  r e por t ;   

( 3)  t he  pr i nc i pl e s  of  s e nt e nc i ng a nd a r gume nt s  of  c ouns e l  a s

t o s e nt e nc i ng a l t e r na t i ve s ;   
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( 4)  The  na t ur e  a nd c i r c ums t a nc e s  of  t he  c r i mi na l  c onduc t

i nvol ve d;   

 ( 5)  Any s t a t ut or y mi t i ga t i ng or  e nha nc i ng f a c t or s ;   

 ( 6)  Any s t a t e me nt  ma de  by t he  de f e nda nt  on hi s  own be ha l f ;

a nd  

( 7)  The  de f e nda nt ' s  pot e nt i a l  or  l a c k of  pot e nt i a l  f or

r e ha bi l i t a t i on or  t r e a t me nt .   T. C. A.  §§40- 35- 102,  - 103,  - 210 .

St a t e  v .  Thoma s ,  755 S. W. 2d 838 ( Te nn.  Cr i m.  App.  1988) ;  St a t e  v .

Fos t e r ,  755 S. W. 2d 846 ( Te nn.  Cr i m.  App.  1988) .   

The  t r i a l  c our t  f ound t ha t  t he  de f e nda nt  wa s  a  Ra nge  I ,

s t a nda r d of f e nde r  a s  de f i ne d i n  T. C. A.  §40- 35- 106.   Thi s  f i ndi ng

i s  not  c ont e s t e d.   The  r e s ul t i ng r a nge  of  puni s hme nt  f or

a ggr a va t e d r obbe r y,  a  Cl a s s  B f e l ony i s  e i ght  t o  t we l ve  ye a r s .

T. C. A.  §40- 35- 112.   The  t r i a l  c our t  f ound t ha t  t he  f ol l owi ng

e nha nc e me nt  f a c t or s  we r e  a ppl i c a bl e :   

 ( 1)  t he  a ppe l l a n t  ha s  a  pr e v i ous  h i s t or y  of  c r i mi na l

c onvi c t i ons  or  c r i mi na l  be ha vi or  i n  a ddi t i on t o  t hos e  ne c e s s a r y t o

e s t a bl i s h t he  a ppr opr i a t e  r a nge ;   

( 2)  t he  a ppe l l a nt  ha s  a  pr e vi ous  hi s t or y of  unwi l l i ngne s s  t o

c ompl y wi t h t he  c ondi t i ons  of  a  s e nt e nc e  i nvol vi ng r e l e a s e  i n  t he

c ommuni t y;  a nd 

 ( 3)  The  f e l ony  wa s  c ommi t t e d  whi l e  on r e l e a s e  i nt o t he

c ommuni t y unde r  t he  di r e c t  or  i ndi r e c t  s upe r vi s i on of  t he

de pa r t me nt  of  c or r e c t i on or  l oc a l  gove r nme nt a l  a ut hor i t y .  
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We  ha ve  c ons i de r e d t he  e vi de nc e  i n  t he  r e c or d a nd f i nd

t ha t  e a c h of  t he s e  e nha nc e me nt  f a c t or s  ha s  be e n e s t a bl i s he d.   The

t r i a l  c our t  a ppa r e nt l y  f ound no s t a t ut or y mi t i ga t i ng c i r c ums t a nc e s

t o e xi s t ,  a l t hough t hi s  wa s  not  e xpl i c i t l y s t a t e d a s  i t  s houl d

ha ve  be e n.   We  ha ve  e xa mi ne d t he  r e c or d a nd f i nd no mi t i ga t i ng

f a c t or s  t o  l e s s e n t he  de f e nda nt ' s  s e nt e nc e .

I f  t he  t r i a l  c our t  f i nds  e nha nc e me nt  f a c t or s ,  i t  mus t  s t a r t

a t  t he  mi ni mum s e nt e nc e  i n  t he  r a nge  a nd e nha nc e  t he  s e nt e nc e

ba s e d upon a ny a ppl i c a bl e  e nha nc e me nt  f a c t or s ,  t he n r e duc e  t he

s e nt e nc e  ba s e d upon a ny a ppr opr i a t e  mi t i ga t i ng f a c t or s .   Te nn.

Code  Ann.  §40- 35- 210( e ) .   Fur t he r mor e ,  t he  t r i a l  c our t  ha s  t he

di s c r e t i on r e ga r di ng t he  we i ght  t o  be  gi ve n e a c h f a c t or  a s  l ong a s

t he  r e c or d s uppor t s  i t s  f i ndi ngs  a nd t he  t r i a l  c our t  c ompl i e s  wi t h

t he  pr i nc i pl e s  of  t he  s e nt e nc i ng a c t .   St a t e  v .  As hby,  823 S. W. 2d

166,  169 ( Te nn.  1991) .  

The  t r i a l  c our t  ga ve  pa r t i c ul a r  we i ght  t o t he  a ppe l l a nt ' s

pr i or  c onvi c t i ons  f or  t wo f e l oni e s  a nd t wo mi s de me a nor s .   We  ha ve

f ound not hi ng i n  t he  r e c or d t o  ove r c ome  t he  pr e s umpt i on of

c or r e c t ne s s  wi t h whi c h we  mus t  a c c or d t he  t r i a l  c our t ' s

de t e r mi na t i on.
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The  j udgme nt  of  t he  t r i a l  c our t  i s  a f f i r me d.

_________________________________
Lynn W.  Br own,  Spe c i a l  J udge

CONCUR:

_______________________________
Da vi d G.  Ha ye s ,  J udge

_______________________________
J e r r y L.  Smi t h,  J udge
 


