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In this action the plaintiff sought extraordinary
relief to prevent defendant frominterfering with plaintiff’s
use of a roadway, and for danmages for past interference.

Plaintiff averred that he was entitled to use the
roadway because it was either a public road or he had acquired
the right through prescriptive use.

Appel lant, Tull, resides inmmediately south of
Appel lee Wlson’s farm Tull testified that he had travel ed
the road crossing Wlson' s property to access his own farm
When W1 son erected gates across the road, this action was
filed, and upon trial, the Chancellor ruled in favor of the
def endant on all issues.

First, Tull insists the road was a public way. A
private road may be inpliedly dedicated to the public by the
failure of the owner to object to use by the public. Reeves
v. Perkins, 509 S.W2d 233, 235 (Tenn. App. 1973). Such use
must be for a long period of tine and under claimof right,
and not nerely perm ssive use. WIson v. Acree, 37 S.W90, 97
Tenn. 378 (Tenn. 1896). Repair or control by a governnent
entity is an el enent of evidence in determ ning whether a road

has beconme public. Sharp v. Mynatt, 69 Tenn. 375, 1 Lea 375,



2 Leg. Rep. 205 (Tenn. 1878). Another factor is whether the
owner intended to permanently part with the road and vest it
with the public. MKinney v. Duncan, 118 S.W 683, 121 Tenn.
265 (Tenn. 1909). The burden rests upon the plaintiff to
establish that a road crossing private land is a public road.
Reeves.

Tull relies on Reeves arguing that its facts are
anal ogous to this case. In Reeves, plaintiff’s wtnesses
testified that the road had been in existence and used by
anyone who wi shed to for nore than fifty years. Al manners
of transportation were used and no owner of the property
fenced off the ends of the road or restricted the use. County
enpl oyees testified that the county had graded the road
several tines. A postal worker had used the road as part of
his route. Defendant’s w tnesses offered sone opposing
testinmony but the Trial Court found that the plaintiffs had
carried the burden of proving that a public road had been
est abl i shed.

A conparison of the testinmony in this case shows
that Wlson's witnesses testified to the poor condition, rare
use, and primarily private mai ntenance of the road. There was
al so testinony that Wl son had given Tull perm ssion to use
the road and that access to the road was bl ocked in the fal
of many years by placing a tree across the road.

Qur review of the trial court’s findings of fact is
de novo upon the record, with a presunption of correctness.
T.R A P. 13(d). The evidence does not preponderate agai nst

the Trial Court’s findings that plaintiff failed to carry the
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burden in showi ng that the road had becane a public way.
Finally, it is argued that the Court erred in
finding that Tull did not have a prescriptive easenent to use
t he roadway.
An easenent by prescription is acquired by use which
i s ?adverse, under claimof right, continuous, uninterrupted,
open, visible, exclusive, and with the know edge and
acqui escence of the owner of the servient tenenment, and nust
continue for the full prescriptive period. . . .? House v.
Cl ose, 48 Tenn. App. 341, 346 S.W2d 445, 447 (1961). The
adver se possessor has the burden of establishing by clear and
convi nci ng proof such adverse use. VWhitworth v. Hutchison,
731 S.W2d 915, 917 (Tenn. App. 1986). One who enters upon a
private roadway for tenporary use will not satisfy the
requi renment of adverse possession. See Round Muntain Lunber
& Coal Co. v. Bass, 136 Tenn. 687, 700, 191 S.W 341 (1916);
Macammon v. Meredith, 830 S.W2d 577 (Tenn. App. 1991).
In this case, the Chancellor found:
the road may have been used by the public, but on
these occasions it was in the past, and was for
farm ng or hunting purposes. For several years, the
def endant has bl ocked the road with a tree in the
wintertinme in order to prohibit hunters from using
it. At best the road is very rough, not suitable
for passage by an autonobile, conbines, or |oaded
trucks. The road was built and mai ntained by M.
Wlson’s famly in the past and is now nmai ntai ned by
t he defendant and G enn Maness. The plaintiff was
gi ven perm ssion by the defendant to use the road
for farm purposes, which was the neighborly thing to
do. The plaintiff is not |andlocked, and has at
| east three (3) other routes on paved or gravel
roads to get to his farm ng operations.

Again, our reviewis de novo upon the record, with a

presunption of correctness of the findings of the Trial Court
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unl ess the evidence preponderates otherw se. MCamon;
T.R A P. 13(d).

The evi dence establishes that Tull’s w tnesses were
nei ghbors and former road conm ssioners who testified the road
was used often by the community and had been nmaintai ned by the
county. WIson's witnesses were nei ghbors and road
commi ssi oners who testified that Wlson's father had built the
road and nmaintained it with mniml assistance by the county.
They testified that there was |Iimted, occasional use by
hunters or farners.

The Trial Court’s assessnment of the credibility of
Wi tnesses is given great weight. Leek v. Powell, 884 S. W 2d
118 (Tenn. App. 1994). The evi dence does not preponderate
against the Trial Court’'s finding that plaintiff did not
established the elenents of a prescriptive easenent by clear
and positive proof. Wiitworth; MCamon.

W affirmthe judgnment of the Trial Court and remand

at appellant’s cost.

Her schel P. Franks, J.

W Frank Crawford, P.J.(WS.)
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