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Thisis an appeal from a Final Decree of Divorce entered January 5, 1996. Plaintiff,

Sherry Denise Thearp Ervin (Wife), appeals from the order of the trial court granting her an



absolute divorce from the defendant, Dale Edward Ervin (Husband). Wife appedls the tria
court’ sdecision concerning thedivision of themarital property, theamount of child support, and
the denid of an award of atorneys fees.

The partieswere married on May 16, 1992. At the time of thetrial, Wife was 37 years
old, and Husband was 35 years old. The parties had two children during the course of the
marriage: Clayton Palmer Ervin, born November 25, 1992; and Sherridan McKaelaErvin, born
December 30, 1993.

Wife completed high school and attended one quarter of college. She is a district
manager for 1T’ S Fashions, asubdivision of the Cato Corporation. She has been employed by
Catofor 15 years, and Wifeearns approximately $39,000.00 per year. Husband hasa11th grade
education, and he works for T.R. Mills Contractors. At the time Wife filed her complaint,
Husband was earning $685 per week; however, at thetime of thetrial, he was earning $560 per
week.

The parties separated January 8, 1995. Wifefiled her complaint for divorce on January
17, 1995 on thegrounds of irreconcilable differencesand inappropriate marital conduct. In his
answer, Husband admitted that the parties had irreconcilable differences but denied that he was
guilty of inappropriate marital conduct. He filed a counter-complaint for divorce against Wife
alleging that she was guilty of inappropriate marital conduct. In Wife' sanswer to the counter-
complaint, shedenied that shewasguilty of inappropriate marital conduct andraised the defense
of recrimination. After anon-jury trial, thetrial court avarded Wife an absolute divorce from
Husband on the grounds of ingppropriate marital conduct, granted permanent custody of the
parties minor children to Wife with reasonable and liberal visitation for Husband, ordered
Husband to pay child supportinthe amount of $614 per month plus$91 per month for insurance,
and divided the marital property. Wife has appealed and presents four issues for review.

Wife' sfirst issue is whether the evidence preponderates against the trial court’ s award
of one-half of the increasein value of Wife's 401k account and $6,152.16 of Wife's Employee
Stock Ownership Plan (ESOP) to Husband.! Since this case was tried by the trial court sitting

without ajury, we review the case de novo upon the record with a presumption of correctness

! In her first issue, Wife argues that the trial court should have awarded her the
parties ski boat. We will consider this assertion with the second issue.
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of the findings of fact by thetrial court. Unlessthe evidence preponderates against the findings,
we must affirm, absent error of law. T.R.A.P. 13(d). Tria courts have broad discretion in
dividing the marital estate upon divorce. Kincaidv. Kincaid, 912 SW.2d 140, 142 (Tenn. App.
1995).

Wife owns a401k pension plan through her employer, Cato. She started the account in
1990. At the time of the marriage, the account was worth $5,089.00. When the divorce
complaint was filed, the account balance was $29,138.00, an increase in value during the
marriage of approximately $24,048.00. The trial court divided the amount of the increase
equally and awarded $12,024.15 to Husband.

Wife asserts that Husband did not make any substantial contribution to the appreciation
of the 401k account, and, therefore, is not entitled to share in its appreciation. We disagree.
Distribution of marital property is governed by T.C.A. 8§ 36-4-121 (1991). T.C.A. 8§ 36-4-
121(b)(1)(B) provides:

“Marital property” includes income from, and any increase in

value during the marriage, of property determined to be separate

property in accordance with subdivison (b)(2) if each party

substantidly contributed to its preservation and appreciation and

the value of vested pension, retirement or other fringe benefit

rights accrued during the period of the marriage.
Thestatute providesthat pension benefits accrued during themarriage become marital property.
The pension provision isnot modified by the “ substantial contribution” requirement preceding
it. Therefore, pension benefitsearned by a spouse during the marriageare marital property even
though the other spouse did not contribute directly to their preservation or appreciation. Batson
v. Batson, 769 S.W.2d 849, 857 (Tenn. App. 1988).

Wife argues that even if the 401k plan is marital property, an equitable division would
not include an award to Husband. The evidence does not preponderate against the trial court’s
findingsin thisregard, and thetrial court made a proper division.

Wife a'so owned an ESOP plan that was worth $22,543.00 at the time of the marriage,
but had declined in value to $17,663.39 by the time of the divorce. The trial court awarded
Husband $6,152.16 of Wife's ESOP plan. Wife argues that Husband was not entitled to this

award because the ESOP plan went down in value. Although it is not entirely clear from the

record, it appearsthat the plan is a stock purchase plan and the shares are purchased by payroll



deduction. Thus, the plan is nothing more than a monthly acquisition of property. “‘Marital
property’ means all real and personal property, both tangible and intangible, acquired by either
or both spouses during the course of the marriage up to the date of the final divorce hearing and
owned by either or both spouses as of the date of filing of acomplaint for divorce....” T.C.A.
§ 36-4-121 (b)(1)(A).

The shares of stock actually acquired during the term of the marriage constitute marital
property subject todivision. Therecord doesnot reflect that thetrial court made adetermination
of the number of sharesacquired during the marriage nor the valuethereof at thetimeof thetrial.
Accordingly, the award made by the trid court should be vacated and the case remanded for
proceedings to determine a proper division of ESOP stock.

Wife's second issue is whether the trial court failed to equitably divide the marital
property. Thetria court held that the camcorder, the tanning bed, the Torino automobile, and
the ski boat were marital property, and ordered that the “tangible personal property isjointly
owned marital property and if the parties cannot agreeon adivision within thirty (30) daysfrom
the entry of the Final Decree of Divorce, this personal property will be sold by the Clerk and
Master as Special Commissioner and the proceeds divided equally between the parties.”

Wife asserts that the parties' ski boat was purchased solely by her before the marriage
and should have been separate property awarded to her. However, the record shows that
Husband signed the original purchase agreement for the boat and was a cosigner with Wife on
the loan documents for the boat. Wife also admits that Husband gave her money calling it his
“boat payment.” The evidence does not preponderate against the trial court’s findings
concerning the ski boat.

Wife also claims that the trial court erred in ordering the sale of the camcorder, the
tanning bed and the Torino automobile and awarding one-half of the proceeds to Husband
because the property was solely acquired by her efforts. She daimsthat thetrial court’s order
wasinequitable, and that she should be awarded the property in accordance with T.C.A. § 36-4-
121(c) (1991).

Itisundisputed that this property wasacquired during the course of the parties’ marriage.
Therefore, it ismarital property. T.C.A. §36-4-121 (b)(1)(A). Itisirrelevant that the property

was acquired mostly by wife's efforts because the statute provides that property acquired by



either spouse is marital property. Property acquired during the marriage does not have to be
purchased by both parties for it to be marital property.

T.C.A. 8§36-4-121(c) providesthefactorsthat thetrial court must consider in making an
equitable division of the marital property. Wife daims that Husband did little or nothing to
contribute to the acquisition or preservation of the property. The contributionto the acquisition
or preservation of property is only one of the factors for the court to consider. There is no
evidence in the record that the trial court unfairly applied the factors, nor that the award was
inequitable. Thetrial court properly classified the property and was correct in ordering a sale
of the marital property.

Wife sthird issueis whether the trid court erred in reducing Husband' s child support
from $719 per month to $614 per month. The trial court entered a pendente lite order that
established Husband’ schild support obligation at $719 per month. At thetimethe pendentelite
order was entered, Husband was earning $685 per week. During thetrial, Husband testified that
hisincome had decreased to $560 per week. Therefore, in the Final Decree of Divorce, thetrial
court ordered Husband to pay $614 per month in child support.

Wife argues that the evidence in the record does not support the trial court’s
determination that Husband' s earning capacity had diminished pending trial. She asserts on
appeal that Husband is willfully and voluntarily underemployed, but she did not raise this
argument at trial. A party isnot entitled to relief on an issue that israised for the first time on
appeal. Southland Express, Inc. v. Scrap Metal Buyers of Tampa, 895 SW.2d 335, 341
(Tenn. App. 1994).

Although the reason for the decrease is not entirely clear, it is undisputed in the record
that Husband’ s gross income at the time of the trial was $560 per week. The record, however,
does not indicate Husband’ s net income, but Wife has not raised an issue about the calculation
of the amount of child support. The evidence does not preponderate against the trial court’s
determination that Husband' s earning capacity had diminished pending trial, and the evidence
does not preponderate against the trial court’ s finding regarding child support.

Wife' sfourth issueiswhether thetrial court erredinfailing to award her attorneys’ fees.
Thetria court ordered that “each party will pay their own atorney.” The award of atorneys

fees is within the sound discretion of the trial court, and unless the evidence preponderates



againsttheaward, it will not be disturbed onappeal. Kincaidv. Kincaid, 912 S.\W.2d 140, 144
(Tenn. App. 1995). Wherethewifedemonstratesthat sheisfinancially unableto afford counsel,
and where the husband has the ability to pay, the court may properly order the husband to pay
thewife sattorneys' fees. Id. Inthiscase, Wife has not shown that sheisfinancially unableto
pay her attorney. The findings by thetrial court are supported by the record.

The decree of the trial court dividing the ESOP is vacated. The case is remanded for
reconsideration of thisdivision consistent withthis Opinion. The decreeisin all other respects

affirmed. Costs of this appeal are assessed one-half against appdlant and one-half against

appellee.
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