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OP1 NI ON

Franks. J.

In this divorce action, the nother appeal ed,
insisting the Trial Court erred in not awardi ng expenses for
support for the parties’ child before the marri age.

The parties’ child was born in Cctober 1991. She
was |legitimzed by the parties’ marriage in Decenber, 1994.
The husband filed for divorce in April of 1995, and the wife
answered the conplaint and all eged in her counter-conplaint
that the father had not supported the child and sought
recovery for the support of the parties’ mnor child from
birth based on expenses incurred by counter-plaintiff and

counter-defendant’s ability to pay.



The Trial Court granted the Appellant w fe custody
and ordered Appell ee husband to pay child support in the form
of the $344.00 nonthly house paynent fromthe date of the
decree. The decree nmade no nention of the pre-nmarital medica
and child support expenses incurred by Appellant.

A notion to reconsider was overruled. On appeal,
the father argues that in a divorce action the Court cannot in
effect award a parent reinbursenent for child support incurred
prior to the parties’ marriage, and insists the statutory
schene placing liability for such expenditures on the father
must be strictly followed. The statutory procedures placing
l[iability on the father are codified at T.C A 836-2-101, et
seq. The statute setting out the procedure for formal
legitimation and for support of the child prior to
legitimation is T.C. A 836-6-203.' The statute providing for
l egitimati on through marriage states that ?[a]ll illegitimte
chil dren whose parents have heretofore intermarried or who

shall intermarry shall thereby becone legitimzed and shal

The statute dealing with legitimtion reads as follows, with the
provisions referring to retroactive support emphasized

Order of legitimacy - Child support orders. - (a) The court, if
satisfied with the reasons, may, by order embodying the petition in ful
and entered upon the m nutes of the court, declare such child
| egiti mate.
(b) (1) When an order of legitimation has been so issued, upon
application of an appropriate party, the court shall issue a child
support order.
(2) Al provisions of chapter 5 of this title that relate to child
support or child support orders that include an order of spousal support
and 8§ 50-2-105 shall apply to support orders issued in these
proceedi ngs.
(3) In addition, _the order may also provide

(A) For the payment of the necessary expenses incurred by or for

the mpther in connection with the mother’'s confinement and
recovery; (B) For the funeral expenses if the child has died; ©
For the support of the child prior to the making of the order of
legitimati on and support; and (D) For such expenses in connection
with the pregnancy of the mpther as the court may deem proper.

T.C.A. § 36-2-203



beconme legitimate for all purposes and entitled to all the
rights and privileges of legitimate children, w thout the
necessity of any proceedi ngs under this part, but an estate or
i nterest vested or trust created before the marriage of the
parents of such child shall not be divested or affected by
reason of such child being legitimatized. . . .? T.C A
836- 2- 207.

Under either circunstance, the father has cone
forward to acknow edge his obligations to the child. Wile
the latter provision indicates that the estate and trusts of a
deceased are not to be affected, nothing in the provision
provides that a living father whose child is legitimzed
t hrough marri age should be less liable for support the than a
father whose child is legitimzed by a court proceeding.

I ndeed, it would be bad public policy to create an incentive
whereby a nother was entitled to rei mbursenment only by
remai ni ng singl e.

In considering these statutes, the Suprene Court has
observed that the legislature did not intend to nake these
provi sions the exclusive procedural renedy for enforcing the
father’s liability, since the father of an illegitimate child
Is obligated for her support. Brown v. Thomas, 426 S. W 2d 496
(1968), citing Kelly v. Central Wodwork, Inc., 340 S.W2d 896
(Tenn. 1960).

The Suprenme Court has stated that while a Trial
Court has discretion to determ ne the anmount and the manner in
whi ch support is to be paid, retroactive support for
illegitimate children nust be assessed fromthe tinme of the
child s birth. State ex rel. Coleman v. Clay, 805 S.W2d 752,
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755 (Tenn. 1991); also see Barbabas v. Rogers, 868 S. W 2d
283, 288 (Tenn. App. 1993). The Trial Court apparently
pretermtted this issue, as there is no statenent by the Trial
Court in the record.?

The not her al so argues that the Court should award
her nedi cal expenses for the birth of the child. The neager
statenent of evidence indicates that the birthi ng expenses
were paid by Medicaid. The husband objects to recovery of
nmedi cal expenses on the grounds that they were covered by
Medi caid. Under the Collateral Source Rule, plaintiffs are
permtted to recover nedi cal expenses whether paid by
i nsurance or not. Donnell v. Donnell, 220 Tenn. 169, 415
S.W2d 127, 134; Steele v. Fort Sanders Anesthesia G oup,
P.C., 897 S.W2d 270 (Tenn. App. 1994). The State of
Tennessee has a right of subrogation fromthe nother upon any
recovery. T.C A 871-5-117(a).® Also See Tennessee
Departnent of Human Services v. H nton, 660 S.W2d 506, 509
(Tenn. App. 1983), (holding that where child support is
furni shed by the Tennessee Departnent of Human Services, any

such support obligation which is owed for the child up to the

>The mother filed a statement of evidence to which the father obj ect ed
Al t hough uncl ear, we conclude that the Trial Judge accepted the nother’s
statement of the evidence and overrul ed the objections filed by the

f at her.

371-5-117(a) ?Medi cal assistance paid to, or on behalf of, any recipient
cannot be recovered from a beneficiary unless such assistance has been
incorrectly paid, or, unless the recipient or beneficiary recovers or is
entitled to recover froma third party reinmbursement for all or part of
the costs of care or treatnment for the injury or illness for which the
medi cal assistance is paid. To the extent of payments of medical
assistance, the state shall be subrogated to all rights of recovery, for

the costs of care or treatment for the injury or illness for which
medi cal assistance is provided, contractual or otherwi se, of the
reci pi ents agai nst any person. . .7



anount of the public assistance noney paid on behal f of the
child is assigned to the Tennessee Departnent of Human
Servi ces.)

The case is remanded to the Trial Court for specific
findi ngs regarding the expenses incurred and the portion which
was paid and should be borne by the father.

The cost of the appeal is assessed to appell eee.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

WlliamH Innman, Sr.J.



