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OP1 NI ON

McMurray, J.



This is an appeal from the judgnment of the trial court that
termnated the parental rights of the appellant, Karen Sue Jackson

Purcell (nother). We affirmthe judgnent of the trial court.

The Departnent of Human Services (DHS) instituted this action
seeking termnation of the nother's parental rights. There were
three mnor children involved, now ages 11, 10 and 6. The father

of the children i s deceased.

The nmother is incarcerated in the penal systemof the State of
Tennessee. She is serving a sentence of twenty (20) years for
second degree nurder. She entered a guilty plea to the killing of

her husband and the father of the children i nvol ved here.

The DHS, in its petition sought term nation of parental rights
on the grounds of severe child abuse and abandonnent. After a
bench trial the court found by clear and convincing evidence that
prior to incarceration, the nother engaged in conduct exhibiting a
want on disregard for the welfare of the children and that she had

commtted severe child abuse by sexually abusing the children.

The nother presents two issues for our review which are set

out as foll ows:

1. Whether the trial court erred by allowing the
I ntroduction into evidence of inadm ssible hearsay



testi nony and ot her i nadm ssi bl e evi dence whi ch t he
trial court relied on to support a basis for ter-
m nating defendant's parental rights to her three
m nor chil dren.

2. Whet her the trial court erred in ruling that there
was clear and convincing evidence to support a
finding that the defendant had engaged in such
conduct prior to incarceration as to constitute
want on di sregard for the welfare of the children as
contenpl ated by Tennessee Code Annotated, § 37-1-
102.

The primary thrust of the nother's challenge to the evidence
is that much of the evidence was not trustworthy and, therefore,

i nadm ssible citing Rul e 803(25), Tennessee Rul es of Evidence.

Rul e 803(25) provides in pertinent part as follows:

Rul e 803. Hearsay exceptions. The followi ng are not
excl uded by the hearsay rule:

* * * *

(25) Children's statenents. Unl ess the circunstances
i ndi cate | ack of trustworthiness, statenments about abuse
or neglect made by a child alleged to be the victim of
physi cal, sexual, or psychological abuse or neglect,
offered in acivil action concerning i ssues of dependency
and negl ect pursuant to T.C. A 8 37-1-102(b)(10), issues
concerning severe child abuse pursuant to T.C A 8§
37-1-102(b)(19), or issues concerning termnation of
parental rights pursuant to T.C A 8§ 37-1-147(d).
Declarants of age thirteen or older at the time of the
hearing nust testify at the hearing unl ess unavail abl e as
defined by T.R Evid. 804(a); otherw se this exceptionis
I napplicable to their extrajudicial statenents. [Anmended
by order entered January 28, 1993, and effective July 1,
1993.]



We should first note that this is one of the types of cases in
whi ch such testinony as that described in the above rul e applies.
Secondly, all children are under the age of 13 years. Hence, the
adm ssibility of the extrajudicial statenents depends upon the
trustworthiness of the statenments. In this instance, we are of the
opinion that the circunstances do not mlitate against the
trustwort hi ness of the statenents about which t he not her conpl ai ns.
While we find no authority for or against the proposition, we are
of the opinion that the determnation of trustworthiness is a
matter for the trial court to decide and his decision will not be
di sturbed on appeal unless there is a showi ng of abuse of discre-
tion. W find no circunstances in the record which persuade us
that the statenents conpl ained of are not trustworthy, therefore,
there i s no abuse of discretion. W should also note that thereis
evi dence corroborating the statenments nmde by the child or
children. Here, the court resolved the i ssue of trustworthiness in
favor of the witnesses. Were the trial judge has seen and heard
the wi tnesses, especially if issues of credibility and wei ght to be
given oral testinony are invol ved, considerable deference nust be

accorded those circunstances on review. MCaleb v. Saturn Corp.

910 S.W2d 412 (Tenn. 1995).°

The appel |l ant conpl ains that the court admtted into evidence the records of
one Cheryl McCorm ck whose testinony was excluded. This adm ssion of evidence was
probably error, however, under the circunstances, we find it to be harm ess error.
See Tennessee Rul es of Appellate Procedure, Rule 36(b).
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In the interest of protecting the privacy of the children
i nvolved, we do not find it necessary to set out in detail the
evi dence of sexual abuse agai nst the children which is shown by the
record. Suffice it to say that the evidence was sufficient to
establ i sh "severe child abuse" and wanton di sregard for the wel fare
of the children sufficient to constitute "abandonnent" as those
terms are defined in T.C. A 88 37-1-101(b)(19)(A) and (B) and 37-1-
102(b) (1) (B) (i) respectively. W perhaps shoul d al so poi nt out that
t he nurder of the children's father, the charge to which the not her
plead guilty, was a violent nmultiple shooting and was done in the

presence of at |east one of the children.

The appellant further conplains of the court's finding that
the evidence was clear and convincing. W find no nerit to this
i ssue. Qur review of the record persuades us that there is an
abundance of clear and convi nci ng evi dence to support the judgnment

of the trial court.

We affirm the judgnent of the trial court in all respects.
Costs of this appeal are taxed to the appellant. This case is

remanded to the trial court.

Don T. McMurray, Judge



CONCUR:

Houston M Goddard, Presiding Judge

Her schel P. Franks, Judge
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Appel | ant

ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Jackson County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

W affirm the judgnment of the trial court in all respects.
Costs of this appeal are taxed to the appellant. This case is

remanded to the trial court.



Don T. McMirray, J.

Houston M Goddard, P J.

Her schel P. Franks, J.



