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    Godda r d,  P. J .  

Appe l l a nt ,  Ma r l e na  Rus s e l l ,  a ppl i e d t o t he  Te nne s s e e

De pa r t me nt  of  Empl oyme nt  Se c ur i t y  f or  une mpl oyme nt  c ompe ns a t i on



1  Al t h o u g h  t h e  Ap p e l l a n t  d i s p u t e s  t h a t  Mr .  J o n e s  ma d e  t h r e e  s e p a r a t e

r e q u e s t s  f o r  h e r  t o  p i c k  u p  t h e  b a n k  b a g s ,  s h e  a d mi t s  t h a t  Mr .  J o n e s  t o l d  h e r

t o  p i c k  u p  t h e  b a g s  o n  a t  l e a s t  t wo  o c c a s i o n s .

2

be ne f i t s .   The  Boa r d of  Re vi e w de ni e d t he  Appe l l a nt ’ s  c l a i m upon

a  f i ndi ng t ha t  he r  di s c ha r ge  wa s  f or  mi s c onduc t  c onne c t e d wi t h

he r  wor k wi t hi n t he  me a ni ng of  T. C. A.  50- 7- 303( a ) ( 2) .   The

Ha mi l t on Count y Cha nc e r y Cour t  a f f i r me d t he  de c i s i on of  t he  Boa r d

of  Re vi e w a f t e r  de t e r mi ni ng t ha t  s ubs t a nt i a l  a nd ma t e r i a l

e vi de nc e  s uppor t e d t he  Boa r d’ s  f i ndi ng of  mi s c onduc t  c onne c t e d

wi t h he r  e mpl oyme nt .

The  Appe l l a nt  a ppe a l s  i ns i s t i ng t ha t  unde r  t he

c i r c ums t a nc e s  he r  c onduc t  di d not  a mount  t o  mi s c onduc t .   

The  Appe l l a nt  wa s  e mpl oye d by t he  Al t on Pa r k He a l t h

Cl i ni c  of  Er l a nge r  Me di c a l  Ce nt e r  unt i l  Ma y,  26,  1993.   She

wor ke d a t  t he  c l i ni c  a s  a  pa t i e nt  f i na nc i a l  s e r vi c e s  ma na ge r .  

One  of  he r  r e s pons i bi l i t i e s  wa s  t o  pi c k up t he  c l i ni c ’ s  ba nk ba gs

e ve r y da y f r om t he  l oc a l  ba nk t o  e ns ur e  t ha t  a  da i l y  ba nk de pos i t

of  c a s h r e c e i pt s  c oul d be  ma de .

On Ma y 25,  1993,  De r r i c k J one s ,  t he  Appe l l a nt ’ s

i mme di a t e  s upe r vi s or ,  i n s t r uc t e d t he  Appe l l a nt  on a t  l e a s t  t wo

s e pa r a t e  oc c a s i ons  t o  go t o  t he  ba nk a nd pi c k up t he  ba nk ba gs . 1 

Mr .  J one s  t e s t i f i e d t ha t  t he  ba nk ba gs  s e r ve  a s  a  me a ns  t o  t a ke

out  da i l y  c a s h f r om t he  c l i ni c  a nd t ha t  l e a vi ng t hi s  c a s h a t  t he

c l i ni c  ove r ni ght  c a us e s  pr obl e ms  wi t h t he f t  a nd a c c ount i ng.   The

Appe l l a nt  doe s  not  di s put e  t hi s .   The  Appe l l a nt  r e f us e d t o  pi c k



2  Th e  Ap p e l l a n t  t e s t i f i e d  b e f o r e  t h e  Bo a r d  o f  Re v i e w t h a t  s h e  s a i d  t o

h e r  s u p e r v i s o r ,  “ Lo o k  De r r i c k ,  I  c a n ’ t  a r g u e  wi t h  y o u ,  I  wi l l  p i c k  t h e m u p  i n

t h e  mo r n i n g . ”
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up t he  ba nk ba gs  unt i l  t he  f ol l owi ng mor ni ng.   The  Appe l l a nt

gi ve s  j us t i f i c a t i ons  f or  he r  i na c t i ons ,  but  s he  doe s  a dmi t  t o

r e f us i ng t o  pi c k up t he  ba nk ba gs . 2  The  ba nk ba gs  we r e  not

pi c ke d up unt i l  t he  f ol l owi ng da y a nd t he  Appe l l a nt  wa s

t e r mi na t e d f or  i ns ubor di na t i on.

T. C. A.  50- 7- 304( i ) ( 2)  pr ovi de s  t he  s t a nda r d of  r e vi e w

f or  a  f i na l  de c i s i on by t he  Boa r d of  Re vi e w:

The  c ha nc e l l or  ma y a f f i r m t he  de c i s i on of  t he
boa r d or  t he  c ha nc e l l or  ma y r e ve r s e ,  r e ma nd or  modi f y
t he  de c i s i on i f  t he  r i ght s  of  t he  pe t i t i one r  ha ve  be e n
pr e j udi c e d be c a us e  t he  a dmi ni s t r a t i ve  f i ndi ngs ,
i nf e r e nc e s ,  c onc l us i ons  or  de c i s i ons  a r e :

( A)  I n vi ol a t i on of  c ons t i t ut i ona l  or
s t a t ut or y pr ovi s i ons ;
( B)  I n e xc e s s  of  t he  s t a t ut or y a ut hor i t y  of  
t he  a ge nc y;
( C)  Ma de  upon unl a wf ul  pr oc e dur e s ;
( D)  Ar bi t r a r y or  c a pr i c i ous  or  c ha r a c t e r i z e d
by a bus e  of  di s c r e t i on or  c l e a r l y  unwa r r a nt e d 
e xe r c i s e  of  di s c r e t i on;  or
( E)  Uns uppor t e d by e vi de nc e  whi c h i s  bot h 
s ubs t a nt i a l  a nd ma t e r i a l  i n l i ght  of  t he  
e nt i r e  r e c or d.

No a r gume nt s  ha ve  be e n ma de  by t he  Appe l l a nt  r e ga r di ng

c ons t i t ut i ona l  vi ol a t i ons ,  t he  a ge nc y’ s  s t a t ut or y a ut hor i t y ,

unl a wf ul  pr oc e dur e  or  a n a bus e  of  di s c r e t i on.   The r e f or e ,  r e vi e w

i s  l i mi t e d t o de t e r mi ni ng whe t he r  or  not  s ubs t a nt i a l  a nd ma t e r i a l

e vi de nc e  e xi s t s  t o  s uppor t  t he  de c i s i on.   T. C. A.  50- 7- 304( i ) ( 3)  

e xpl a i ns  t he  c ha nc e l l or ’ s  r ol e  i n  de t e r mi ni ng whe t he r  s ubs t a nt i a l

a nd ma t e r i a l  e vi de nc e  e xi s t s  t o  s uppor t  a  de c i s i on:
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I n de t e r mi ni ng t he  s ubs t a nt i a l i t y  of  t he  e vi de nc e ,  
t he  c ha nc e l l or  s ha l l  t a ke  i nt o a c c ount  wha t e ve r  i n  
t he  r e c or d f a i r l y de t r a c t s  f r om i t s  we i ght ,  but  t he  
c ha nc e l l or  s ha l l  not  s ubs t i t ut e  t he  c ha nc e l l or ’ s  
j udgme nt  f or  t ha t  of  t he  boa r d of  r e vi e w a s  t o  t he  
we i ght  of  t he  e vi de nc e  on que s t i ons  of  f a c t .   No 
de c i s i on of  t he  boa r d s ha l l  be  r e ve r s e d,  r e ma nde d 
or  modi f i e d by t he  c ha nc e l l or  unl e s s  f or  e r r or s  
whi c h a f f e c t  t he  me r i t s  of  t he  f i na l  de c i s i on of  
t he  boa r d.

I f  t he r e  i s  s ubs t a nt i a l  a nd ma t e r i a l  e vi de nc e  t o

s uppor t  t he  de c i s i on of  t he  Boa r d of  Re vi e w,  t he  Boa r d’ s  de c i s i on

i s  c onc l us i ve ,  a nd t he  t r i a l  c our t ’ s  r e vi e w s ha l l  be  c onf i ne d t o

que s t i ons  of  l a w.   Pe r r yma n v.  Bi bl e ,  653 S. W. 2d 424,  429

( Te nn. App. 1983) .   Thi s  Cour t  mus t  a ppl y t he  s a me  s t a nda r d a s  t he

t r i a l  c our t  i n r e vi e wi ng t he  t r i a l  c our t ’ s  de c i s i on i n a n

une mpl oyme nt  c ompe ns a t i on c a s e .   Ar ms t r ong v.  Ne e l ,  725 S. W. 2d

953,  955 ( Te nn. App. 1986) .

Our  c our t s  ha ve  de f i ne d “ s ubs t a nt i a l  e vi de nc e ”  a s

e vi de nc e  whi c h “ a  r e a s ona bl e  mi nd mi ght  a c c e pt  t o  s uppor t  a

r a t i ona l  c onc l us i on a nd whi c h f ur ni s he s  a  r e a s ona bl y s ound ba s i s

f or  t he  a c t i on be i ng r e vi e we d. ”   Ar ms t r ong a t  955,  not e  2  ( c i t i ng

Sout he r n Ra i l wa y Co.  v .  St a t e  Boa r d of  Equa l i z a t i on,  682 S. W. 2d

196,  199 ( Te nn. 1984) ) .   We  s houl d not  di s t ur b a  r e a s ona bl e

de c i s i on of  a ny a ge nc y whi c h ha s  e xpe r t i s e ,  e xpe r i e nc e  a nd

knowl e dge  i n  a  pa r t i c ul a r  f i e l d .   Ar ms t r ong a t  955.

The  Appe l l a nt  c ont e nds  t ha t  s he  wa s  not  gui l t y  of  wor k-

r e l a t e d mi s c onduc t  be c a us e  s he  wa s  wor ki ng wi t h a  pa t i e nt  a t  t he

t i me  a nd r e a s ona bl y pl a c e d t he  pa t i e nt ’ s  ne e ds  a bove  pi c ki ng up
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t he  ba nk ba gs .   She  a l s o a r gue s  t ha t  s he  ha d t o  s t a y i n  t he

c l i ni c  be c a us e  i t  wa s  unde r s t a f f e d t ha t  da y.   Thi s  Cour t  s houl d

not  we i gh t hi s  e vi de nc e  i n  de c i di ng whe t he r  t he  Appe l l a nt  wa s

j us t i f i e d i n  r e f us i ng t o  f ol l ow t he  e xpr e s s  or de r s  of  he r

s upe r vi s or  nor  s houl d we  s ubs t i t ut e  our  j udge me nt  f or  t ha t  of  t he

Boa r d of  Re vi e w a s  t o  t he  we i ght  of  t he  e vi de nc e  on que s t i ons  of

f a c t  s uc h a s  t hi s .   Fr om a  c ons i de r a t i on of  t he  r e c or d be f or e

t hi s  Cour t ,  we  a r e  of  t he  opi ni on t ha t  t he  f i ndi ngs  of  f a c t  ma de

by t he  Boa r d of  Re vi e w a nd c ons i de r e d by t he  Cha nc e l l or  c ont a i n

s ubs t a nt i a l  a nd ma t e r i a l  e vi de nc e  t o  s uppor t  a  f i ndi ng t ha t  t he

Appe l l a nt  wa s  not  j us t i f i e d i n  r e f us i ng t o  f ol l ow he r

s upe r vi s or ’ s  or de r s .

Af t e r  a c knowl e dgi ng t ha t  t he r e  i s  s ubs t a nt i a l  a nd

ma t e r i a l  e vi de nc e  t o  s uppor t  t he  f i ndi ng t ha t  t he  Appe l l a nt  wa s

not  j us t i f i e d i n  r e f us i ng t o  f ol l ow he r  s upe r vi s or s  or de r s ,  we

ne xt  mus t  de t e r mi ne  whe t he r  r e f us i ng t o  f ol l ow t he  r e a s ona bl e

or de r s  of  a  s upe r vi s or  a mount s  t o  “ mi s c onduc t  c onne c t e d wi t h s uc h

c l a i ma nt ’ s  wor k, ”  s o a s  t o  di s qua l i f y  he r  f r om r e c e i vi ng

une mpl oyme nt  be ne f i t s ,  a s  s e t  f or t h  i n  T. C. A.  50- 7- 303( a ) ( 2) .  

Our  c our t s  ha ve  he l d t ha t  t he  une mpl oyme nt  s t a t ut e s  we r e  e na c t e d

f or  t he  be ne f i t  of  une mpl oye d wor ke r s  a nd t ha t  t he y s houl d be  
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c ons t r ue d l i be r a l l y  i n  f a vor  of  t he  e mpl oye e .   Di s qua l i f i c a t i on

pr ovi s i ons  s houl d be  c ons t r ue d na r r owl y.   We a ve r  v .  Wa l l a c e ,  565

S. W. 2d 867,  869- 70 ( Te nn. 1978) .   The  e mpl oye r  ha s  t he  bur de n of

pr ovi ng t ha t  a n e mpl oye e  s houl d be  di s qua l i f i e d f r om r e c e i vi ng

une mpl oyme nt  be ne f i t s .   We a ve r  a t  870.

T. C. A.  50- 7- 303( a ) ( 2)  doe s  not  de f i ne  t he  t ype s  of

mi s c onduc t  t ha t  wa r r a nt s  t he  de ni a l  of  une mpl oyme nt  c ompe ns a t i on,

a nd t he r e f or e ,  t he  c our t s  mus t  ma ke  t hi s  de t e r mi na t i on on a  c a s e

by c a s e  ba s i s .   Che r r y v.  Subur ba n Mf g.  Co. ,  745 S. W. 2d 273,  275

( Te nn. 1988) .   I n  Ar ms t r ong,  t he  Cour t  a dopt e d t he  mi s c onduc t

s t a nda r d f ound i n  Boynt on Ca b.  Co.  v .  Ne ube c k,  296 N. W. 636,  640

( Wi s .  1941) ,  whi c h e s t a bl i s he d t ha t  mi s c onduc t  c onne c t e d wi t h a n

e mpl oye e s  e mpl oyme nt  wa s  l i mi t e d t o:

c onduc t  e vi nc i ng s uc h wi l f ul  a nd wa nt on di s r e ga r d 
of  a n e mpl oye r ’ s  i nt e r e s t s  a s  i s  f ound i n  de l i be r a t e  
vi ol a t i ons  or  di s r e ga r d of  s t a nda r ds  of  be ha vi or  
whi c h t he  e mpl oye r  ha s  t he  r i ght  t o  e xpe c t  of  hi s  
e mpl oye e ,  or  i n  c a r e l e s s ne s s  or  ne gl i ge nc e  of  s uc h 
de gr e e  or  r e c ur r e nc e  a s  t o  ma ni f e s t  e qua l  c ul pa bi l i t y ,  
wr ongf ul  i nt e nt  or  e vi l  de s i gn,  or  t o  s how a n 
i nt e nt i ona l  a nd s ubs t a nt i a l  di s r e ga r d of  t he  e mpl oye r ’ s  
i nt e r e s t s  or  of  t he  e mpl oye e ’ s  dut i e s  a nd obl i ga t i ons  
t o  t he  e mpl oye r .   On t he  ot he r  ha nd me r e  i ne f f i c i e nc y,  
uns a t i s f a c t or y c onduc t ,  f a i l ur e  i n  good pe r f or ma nc e  a s  
t he  r e s ul t  of  i na bi l i t y  or  i nc a pa c i t y ,  i na dve r t e nc e s  or  
or di na r y ne gl i ge nc e  i n  i s ol a t e d i ns t a nc e s ,  or  good f a i t h  



3  I n  S i mmo n s  v .  Cu l p e p p e r ,  a n  u n r e p o r t e d  o p i n i o n  o f  t h i s  Co u r t ,  f i l e d

i n  Na s h v i l l e  o n  Au g u s t  3 0 ,  1 9 9 6 ,  J u d g e  Le wi s  e x p l a i n e d  a s  f o l l o ws :

I n  Ar ms t r o n g ,  t h e  c o u r t  n o t e d  t h a t  t h e  a p p r o p r i a t e n e s s  o f

t h e  Bo y n t o n  d e f i n i t i o n  t o  Te n n e s s e e  c a s e s  h a d  b e e n  q u e s t i o n e d

b e c a u s e  Te n n e s s e e ’ s  s t a t u t e s  d i f f e r e n t i a t e d  b e t we e n  g r o s s  a n d

s i mp l e  mi s c o n d u c t .   Ar ms t r o n g  7 2 5  S. W. 2 d  a t  9 5 6 .  Ne v e r t h e l e s s ,  t h e

c o u r t  d e t e r mi n e d  t h a t  i t  c o u l d  c o n t i n u e  t o  u s e  t h e  Bo y n t o n

s t a n d a r d s  f o r  s i mp l e  mi s c o n d u c t  c a s e s .   I d .   I n  1 9 8 7 ,  t h e  Ge n e r a l

As s e mb l y  a me n d e d  Te n n e s s e e  Co d e  An n o t a t e d  s e c t i o n  5 0 - 7 - 3 0 3 ( a ) ( 2 )

a n d  e l i mi n a t e d  t h e  d i s t i n c t i o n  b e t we e n  s i mp l e  a n d  g r o s s

mi s c o n d u c t .   1 9 8 7  Te n n .  Pu b .  Ac t s  Ch .  3 6 8 .   Th u s ,  we  a r e  o f  t h e

o p i n i o n  t h a t  t h e  Bo y n t o n  s t a n d a r d  i s  s t i l l  a p p r o p r i a t e  u n d e r  t h e

u n e mp l o y me n t  c o mp e n s a t i o n  s t a t u t e s  a s  t h e y  e x i s t  t o d a y .

We  a g r e e  t h a t  t h e  Bo y n t o n  s t a n d a r d  i s  t h e  a p p r o p r i a t e  s t a n d a r d  f o r  mi s c o n d u c t

c a s e s .    

4  Th e  Co u r t  wa s  r e f e r r i n g  t o  u n e mp l o y me n t  b e n e f i t s .
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e r r or s  i n  j udgme nt  or  di s c r e t i on a r e  not  t o  be  de e me d 
“ mi s c onduc t ”  wi t hi n t he  me a ni ng of  t he  s t a t ut e . 3

The  c l a s s i c  e xa mpl e  of  “ a  de l i be r a t e  vi ol a t i on”  or

“ di s r e ga r d of  s t a nda r ds  of  be ha vi or  whi c h t he  e mpl oye r  ha s  t he

r i ght  t o  e xpe c t  of  hi s  e mpl oye e ”  i s  a n e mpl oye e ’ s  r e f us a l  t o

pe r f or m a  t a s k whi c h a  s upe r vi s or  r e que s t s  of  t ha t  e mpl oye e .   We

hol d t ha t  a n e mpl oye e ’ s  r e f us a l  t o  f ol l ow t he  l a wf ul  r e que s t s  of

a  s upe r vi s or  i s  mi s c onduc t  c onne c t e d wi t h s uc h c l a i ma nt ’ s  wor k

wi t hi n t he  me a ni ng of  T. C. A.  50- 7- 303( a ) ( 2) .   Se e  a l s o Boyd v.

Bi bl e ,  a n unr e por t e d opi ni on of  t hi s  Cour t ,  f i l e d i n  Na s hvi l l e  on

Fe br ua r y 1,  1984( “ [ W] he r e  a n e mpl oye e  ha s  e nga ge d i n  di s hone s t

c onduc t  or  ha s  i nt e nt i ona l l y  r e f us e d t o  c a r r y out  hi s  e mpl oye r ’ s

or de r s ,  t he  l e gi s l a t ur e  ha s  r a t i ona l l y de t e r mi ne d t ha t  e xc l us i on

f r om t hi s  gove r nme nt  pr ot e c t i on 4 i s  wa r r a nt e d. ” ) ;  Hi ns on v.

Ke l l e y,  a n unr e por t e d opi ni on of  t hi s  Cour t ,  f i l e d i n  Na s hvi l l e

on J ul y 22,  1987 ( “ [ D] i s obe di e ne c e  of  t he  l a wf ul  or de r s  of  a

s upe r i or  c a n s c a r c e l y be  doubt e d,  a nd we  do not  doubt  t ha t  s uc h



8

de l i be r a t e ,  pe r ha ps  a r r oga nt ,  di s obe di e nc e  i s  ‘ mi s c onduc t

c onne c t e d wi t h hi s  wor k. ’ ” ) .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  t he  a ppe a l  a r e  a dj udge d a ga i ns t  t he  Appe l l a nt .  

_______________________________
Houston M. Goddard, P.J. 

CONCUR:

________________________________
Charles D. Susano, Jr., J.

________________________________
Clifford E. Sanders, Sp.J.


