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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

ROBERT T.  WARI NG, )  C/ A NO.  03A01- 9610- CV- 00344
)

Appe l l a nt , )  HAMI LTON LAW
)

v. )  HON.  SAMUEL H.  PAYNE,
)  J UDGE

POLYMER MATERI ALS,  I NC. ;   )
PRI MEX PLASTI CS CORPORATI ON;  )
I CC I NDUSTRI ES,  I NC. ;  J OHN )
J .  FARBER;  J OHN L.  ORAM;  a nd )
PAUL J .  BERTSCH, )  AFFI RMED AND

)  REMANDED
Appe l l e e s . )  AS MODI FI ED

TI MOTHY R.  SI MONDS a nd ERI C PAUL EDWARDSON,  BAKER,  DONELSON,
BEARMAN & CALDWELL,  P. C. ,  Cha t t a nooga ,  f or  Appe l l a nt .

HUGH J .  MOORE,  J R. ,  DOUGLAS E.  PECK,  a nd J OEL A.  CONKI N,  WI TT,
GAI THER & WHI TAKER,  P. C. ,  Cha t t a nooga ,  f or  Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on ba s e d on a n e mpl oyme nt  a gr e e me nt ,

pl a i nt i f f  s e e ks  r e c ove r y of  da ma ge s  f or  br e a c h of  c ont r a c t  a nd

ot he r  t he or i e s ,  be c a us e  he  di d not  r e c e i ve  a ny bonus e s  unde r

t e r ms  of  t he  a gr e e me nt .

The  Tr i a l  J udge  gr a nt e d s umma r y j udgme nt s  a nd

di s mi s s e d a s  t o  a l l  de f e nda nt s  a nd pl a i nt i f f  ha s  a ppe a l e d.
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Pl a i nt i f f  ne got i a t e d t he  s a l e  of  a l l  of  t he  s t oc k i n

Pol yme r  Ma t e r i a l s ,  I nc .  ( PMI ) ,  t o  Pr i me x Pl a s t i c s  Cor por a t i on,

on Fe br ua r y 22,  1991.   Pl a i nt i f f  a l s o ne got i a t e d e mpl oyme nt

a nd c ons ul t a nc y a gr e e me nt s  wi t h PMI .   The s e  a gr e e me nt s  we r e

ne got i a t e d s i mul t a ne ous l y a nd i n  c onj unc t i on wi t h Pr i me x’ s

pur c ha s e  of  PMI .   

Unde r  t he  t e r ms  of  t he  a gr e e me nt s ,  pl a i nt i f f  wa s  t o

r e ma i n pr e s i de nt  of  PMI  f or  a  pe r i od of  t hr e e  ye a r s ,  a nd i n

a ddi t i on t o  hi s  s a l a r y he  wa s  t o  r e c e i ve  a nnua l  bonus e s

de t e r mi ne d by a  f or mul a  c ont a i ne d i n  t he  a gr e e me nt s .   The

bonus  f or mul a  wa s  ba s e d on pr e - t a x,  pr e - bonus  e a r ni ngs  of  PMI .  

The  c r ux of  pl a i nt i f f ’ s  a r gume nt  i s  t ha t  PMI  br e a c he d i t s

obl i ga t i ons  unde r  t he i r  a gr e e me nt  by pr e ve nt i ng pl a i nt i f f  f r om

ope r a t i ng t he  c ompa ny i n  a  ?r e a s ona bl e  a nd pr ude nt  ma nne r  a nd

de pr i vi ng hi m of  hi s  r i ght  t o  e a r n bonus  c ompe ns a t i on?.

The  a gr e e me nt s  pr ovi de s  i n  pe r t i ne nt  pa r t :

The  c or por a t i on he r e by e mpl oys  [ pl a i nt i f f ]  .  .  .  a s
pr e s i de nt  of  t he  c or por a t i on.   The  Empl oye e  s ha l l
r e por t  di r e c t l y  t o  t he  Pr e s i de nt  of  I CC I ndus t r i e s
or  ot he r  r e pr e s e nt a t i ve  de s i gna t e d by t he
Cor por a t i on a nd wi l l  ha ve  di r e c t  r e s pons i bi l i t y  f or
t he  ope r a t i on of  t he  Cor por a t i on,  a nd wi l l  pe r f or m
s uc h ot he r  s e r vi c e s  a nd dut i e s  a s  ma y be  a s s i gne d t o
hi m f r om t i me  t o t i me  by t he  Pr e s i de nt  of  I CC
I ndus t r i e s  or  t he  Boa r d of  Di r e c t or s  of  t he
Cor por a t i on.

I CC I ndus t r i e s  i s  t he  pa r e nt  c or por a t i on of  Pr i me x.  

Pl a i nt i f f  e s s e nt i a l l y  a r gue s  t ha t  ha d he  be e n a l l owe d t o

ope r a t e  t he  c ompa ny wi t hout  a ny i nt e r f e r e nc e ,  he  woul d ha ve

ma de  pr of i t s  f or  PMI  a nd t he r e by woul d ha ve  be e n e nt i t l e d t o  a

bonus .   The  a bove  quot e d c ont r a c t ua l  pr ovi s i on doe s  not  gi ve

pl a i nt i f f  t ot a l  c ont r ol  ove r  t he  ope r a t i on of  t he  c ompa ny.  

Pl a i nt i f f ’ s  a r gume nt  a ppe a r s  t o  be  ma de  i n  t he  c ont e xt  of
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whe t he r  t he  pr e s i de nt  c oul d ope r a t e  t he  c ompa ny wi t hout  a ny

i nput  f r om i t s  owne r s .   Whi l e  t hi s  i s  t he  pos i t i on he  e nj oye d

be f or e  t he  s a l e  of  t he  s t oc k,  t he  s a l e  s e pa r a t e d t he  l i ne s  of

a ut hor i t y  ove r  t he  ope r a t i on of  t he  c ompa ny a nd t he  c ont r a c t

di d not  r e s t or e  t o  pl a i nt i f f  t he  c ont r ol  he  e nj oye d be f or e  t he

s a l e .   

Pl a i nt i f f  a r gue s  t ha t  a t  t he  di r e c t i on of  PMI ’ s  ne w

of f i c e r s  a nd di r e c t or s  he  wa s  de ni e d a ut onomy a nd c ont r ol  a nd

t ha t  s uc h a c t i ons  we r e  c ont r a r y t o  t he  ?r e pr e s e nt a t i ons  a nd

a s s ur a nc e s  ma de  by of f i c i a l  of  Pr i me x a nd I CCI  pr i or  t o? t he

e xe c ut i on of  t he  a gr e e me nt s .   At  t hi s  j unc t ur e  we  s houl d not e

t ha t  ?t he  a gr e e me nt s ? i nc l ude  t he  f ol l owi ng pr ovi s i ons :

No modi f i c a t i on,  a me ndme nt  or  wa i ve r  of  a ny of  t he
pr ovi s i ons  of  t hi s  a gr e e me nt  s ha l l  be  ma de  e f f e c t i ve
unl e s s  i n wr i t i ng s pe c i f i c a l l y  r e f e r r e d t o,  a nd
s i gne d by bot h pa r t i e s .

Thi s  a gr e e me nt  s upe r s e de s  a ny a nd a l l  e mpl oyme nt
a gr e e me nt s  or  unde r s t a ndi ngs  pr e vi ous l y e nt e r e d i nt o
be t we e n t he  pa r t i e s .

.  .  .  

Thi s  a gr e e me nt  c ons t i t ut e s  t he  e nt i r e  a gr e e me nt  of
t he  pa r t i e s  he r e t o wi t h r e s pe c t  t o  Empl oye e ’ s
e mpl oyme nt  a nd hi s  c ompe ns a t i on t he r e f or .

Pl a i nt i f f ’ s  s t a t e me nt s  i n hi s  a f f i da vi t  f a l l  wi t hi n

t he  a mbi t  of  t he  pa r ol  e vi de nc e  r ul e .

?The  pa r ol  e vi de nc e  r ul e  i s  a  r ul e  of  s ubs t a nt i ve
l a w whi c h,  whe n a ppl i c a bl e ,  de f i ne s  t he  l i mi t s  of
t he  c ont r a c t .   I t  i s  not  a  r ul e  of  e vi de nc e  a nd i t
i s  of  i t s e l f  not  a  r ul e  of  i nt e r pr e t a t i on.  
( Ci t a t i ons  omi t t e d. ) ? Mc Qui ddy  Pr i nt i ng Co.  V.
Hi r s i g,  23 Te nn.  App.  434 a t  445.

The  pa r ol  e vi de nc e  i s  pa r t i c ul a r l y  a ppl i c a bl e  whe r e  t he

c ont r a c t  c ont a i ns  i nt e gr a t i on or  me r ge r  c l a us e s .   29( a )

Am. J ur . 2d,  Evi de nc e  §1095.   

Howe ve r ,  pl a i nt i f f  a r gue s  t he  r ul e  i s  not  a ppl i c a bl e



4

he r e ,  a nd a l l e ge d t he  ve r ba l  r e pr e s e nt a t i ons  a bout  t he  f ut ur e

ope r a t i on of  t he  c ompa ny f r a udul e nt l y  i nduc e d hi m t o e nt e r  t he

a gr e e me nt ,  a nd c i t e s  Fowl e r  v .  Happy  Goodman Fami l y ,  575

S. W. 2d 496 ( Te nn.  1978) .   The  Rul e  doe s  not  a ppl y i n  c a s e s

whe r e  t he  c ont r a c t  wa s  obt a i ne d t hr ough f r a udul e nt  me a ns .   Se e

Mc Mi l l i n  v .  Gr e at  Sout he r n Cor por at i on ,  63 Te nn.  App.  732

( 1972) .   

The  Tr i a l  J udge  c onc l ude d t ha t  t he  pl a i nt i f f  ne i t he r

a l l e ge d f r a ud i n  a c c or da nc e  wi t h t he  Rul e s  of  Ci vi l  Pr oc e dur e ,

nor  of f e r e d ma t e r i a l  e vi de nc e  of  f r a ud i n  r e s pons e  t o  t he

mot i on.   Ta ki ng i nt o a c c ount  t ha t  t he  r e pr e s e nt a t i ons  ma de  by

de f e nda nt s ,  a s  s t a t e d by t he  pl a i nt i f f ,  go t o  t he  f ut ur e

s uc c e s s f ul  ope r a t i on a nd pr of i t a bi l i t y  of  PMI ,  we  a r e

c ons t r a i ne d t o  a f f i r m t he  Tr i a l  J udge  on t hi s  i s s ue .   I t  i s

wi de l y he l d t ha t  f r a ud c a nnot  be  ba s e d on e r r one ous

pr oj e c t i ons  a nd r e pr e s e nt a t i ons  a s  t o  t he  f ut ur e  s uc c e s s  of  a

bus i ne s s  or  c or por a t i on.   Se e  Zar  v .  Omni  I ndus t r i e s ,  I nc . ,

813 F. 2d 689 ( 5t h Ci r .  1987) ;  Shar p v .  I daho I nv e s t me nt  Cor p. ,

504 P. 2d 386 ( I da ho 1972) ;  Dor r  v .  J ans s e n,  378 P. 2d 999

( Or e gon 1963) ;  Ev ans  v .  Gr ay ,  215 S. 2d 40 ( Fl a .  App.  1968) .   

We  c onc l ude  t ha t  t he  a l l e ga t i ons  a nd pl a i nt i f f ’ s  a f f i da vi t  do

not  e s t a bl i s h a n e xc e pt i on t o  t he  a ppl i c a t i on of  t he  pa r ol

e vi de nc e  r ul e  i n  t hi s  c a s e .

Pl a i nt i f f  a l s o a l l e ge d t he  c ont r a c t  r e qui r e d PMI  t o

pa y c e r t a i n  pr e mi ums  of  i ns ur a nc e  on be ha l f  of  pl a i nt i f f  a nd

t ha t  i t  f a i l e d t o  pa y t wo of  t he s e  pr e mi ums .   I n  r e s pons e ,

de f e nda nt s  f i l e d t he  a f f i da vi t  of  Pa ul  J .  Be r t s c h,  who s t a t e d

t ha t  he  wa s  pr e s i de nt  of  O’ Ne i l  Col or  & Compound,  I nc . ,

( f or me r l y known a s  PMI ) ,  a nd t ha t  i n  Apr i l  1995 PMI  a gr e e d t o
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pa y t he  i ns ur a nc e  pr e mi ums  de s c r i be d i n  t he  c ompl a i nt .   PMI

ha d not  done  s o e a r l i e r  be c a us e  i t  ha d no r e c or d of  e ve r

ha vi ng be e n bi l l e d.   The  r e c or d be f or e  us  f ur t he r  s hows  t ha t

t he s e  pr e mi ums  we r e  t e nde r e d t o  pl a i nt i f f ’ s  c ouns e l .   The

r e c or d doe s  not  i ndi c a t e  t ha t  t hi s  i s s ue  ha s  be e n r e s ol ve d.  

Ac c or di ngl y,  upon r e ma nd j udgme nt  wi l l  be  e nt e r e d i n  f a vor  of

pl a i nt i f f  f or  t he  a mount  of  t he  pr e mi um a nd i nt e r e s t  f r om t he

due  da t e  t o  t he  da t e  of  t e nde r .

The  r e c or d,  upon a ppl yi ng t he  Pa r ol  Evi de nc e  Rul e ,

doe s  not  c ont a i n a ny ma t e r i a l  e vi de nc e  t ha t  t he  c ont r a c t  of

e mpl oyme nt  be t we e n pl a i nt i f f  a nd PMI  wa s  br e a c he d by

de f e nda nt s .   Ac c or di ngl y,  we  a f f i r m t he  Tr i a l  J udge ’ s  gr a nt i ng

of  s umma r y j udgme nt  on t hi s  i s s ue  a s  modi f i e d.

Pl a i nt i f f  a l l e ge d t ha t  t he  de f e nda nt s  t or t i ous l y

i nt e r f e r e d wi t h a nd pr oc ur e d PMI ’ s  br e a c h of  t he  a gr e e me nt s

wi t h pl a i nt i f f  a nd c ons pi r e d t o  de pr i ve  pl a i nt i f f  of  hi s  r i ght

t o  r e c e i ve  bonus  pa yme nt s  unde r  t he  a gr e e me nt .   The s e  a l l e ge d

a c t i ons  a r e  ne c e s s a r i l y  pr e di c a t e d upon pl a i nt i f f ’ s  be i ng a bl e

t o e s t a bl i s h a  br e a c h of  t he  a gr e e me nt s .   Ac c or di ngl y,  we

pr e t e r mi t  di s c us s i on of  t he  r e ma i ni ng i s s ue s  a nd a f f i r m t he

Tr i a l  Cour t ’ s  di s mi s s a l  of  t hi s  a c t i on wi t h c os t s  a s s e s s e d t o

t he  a ppe l l a nt .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:
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___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Don T.  Mc Mur r a y,  J .


