EDWN H BUSH and W LLI AM F.
A BSON, Co- Adm ni strators of
The Estate of Lonni e Mae Lane,
Deceased

C/ A No. 01A01-9609- CH 00408

BEDFORD CHANCERY NO. 19, 559

Plaintiffs-Appellants

FILED

TONY VESLEY CARRI CK, April 30, 1997

| ndi vi dual | y and Adm ni strat or
of The Estate of Harvey Wesl ey
Carrick, Deceased

Cecil W. Crowson
Appellate Court Clerk

N’ N N N N N N N N N N N N N N N N

Def endant - Appel | ee

COURT OF APPEALS OF TENNESSEE
M DDLE SECTI ON AT NASHVI LLE

APPEALED FROM THE CHANCERY COURT OF BEDFORD COUNTY AT
SHELBYVI LLE, TENNESSEE

THE HONORABLE TYRUS H COBB, CHANCELLOR

ALLEN SHOFFNER

207 North Spring Street

Shel byville, TN 37160
Attorney for Appellants

TAMRA L. SM TH

NORTON & SM TH

124 East Side Square

P. O Drawer 37

Shel byville, TN 37160
Attorney for Appellee

VACATED AND REMANDED

Houst on M Goddard, Presiding Judge
CONCUR:

FRANKS, J.
Me MURRAY, J.



OP1 NI ON

The conplaint in this case contends that the transfer
of funds represented by a $37,500 certificate of deposit by M.
Carrick to hinself, rendered the father's estate insolvent and

therefore was fraudulent as to creditors.

The suit seeks to set aside the transfer to aid the Co-
Adm ni strators of the estate of Lonnie Mae Lane in collecting Ms.
Lane's claimagainst the estate of M. Carrick's father in the
amount of $19, 500, which had been previously sustained by the

Probate Court in a contested hearing.

Al though the certificate of deposit was in the joint
names of M. Carrick and his father, the funds were entirely

t hose of his father.

The Trial Court sustained M. Carrick's notion for
sunmary judgnment, finding the suit was barred by the ten-year
statute of limtations set out in T.C A 28-3-110(3) and al so by

the doctrine of res judicata.

The Co- Admi nistrators appeal, insisting the Trial Court

was in error in both instances.



As to the statute of limtations, we first note that
both parties agree the ten-year statute is applicable to this

suit.

It appears fromthe depositions and affidavits in the
record that when the certificate of deposit matured on Septenber
6, 1984, M. Carrick endorsed the certificate, received the
proceeds, and used themin the construction of his honme. Because
the present suit was not filed until Cctober 3, 1994, the Tria
Court found ten years had expired, thus barring the claim The
critical question in resolving this feature of the appeal is when
Ms. Lane, or the Co-Executors, knew or should have known of the
transfer and the further fact that the transfer had rendered the

father's estate insolvent. Hoffnman v. Hospital Affiliates, Inc.

652 S.W2d 341 (Tenn.1983); MCroskey v. Bryant Air Conditioning

Conpany, 524 S.W2d 487 (Tenn.1975); Gosnell v. Ashland Chem cal,

Inc., 674 S.W2d 737 (Tenn. App. 1984) .

Qur inquiry, then, is whether the record discloses
W t hout dispute that Ms. Lane or the Co-Executors knew or should
have known of their cause of action prior to October 3, 1984, ten

years prior to the date the present suit was filed.

The conplaint alleges that Ms. Lane did not know of the
transfer, much less that it rendered the father's estate
i nsolvent, and there is nothing in the record to the contrary.

I ndeed, a docunent filed by M. Carrick in the Probate Court



woul d | ead one to believe the estate was solvent. W say this
because the Petition of Probate, filed April 2, 1987, listed
"real property owned by the decedent - $220,000." Moreover, the
Notice of Insolvency pursuant to T.C A 30-5-102 was not filed in

the Probate Court until June 18, 1991.

Clearly, the undisputed proof does not show that Ms.
Lane or the Co- Executors knew or should have known of the
transfer rendering the father's estate insolvent before October
3, 1984, (a date ten years prior to the filing of the present

suit), which was | ess than 30 days after the fact.

As to the issue of res judicata, the record discl oses
that there was a prior suit between the sane parties seeking to
set aside three separate real estate conveyances and all eging
that they were fraudul ent because these transfers rendered the
estate insolvent. |In that suit, the Trial Court found in favor
of M. Carrick on the ground that at the tine of the transfer of
realty, the father still owned the certificate of deposit which

is central to this suit.

The prior suit involved three transfers of realty
and not the certificate of deposit. It appears that in the prior
suit the Co-Admi nistrators were allowed to re-open their proof
and explore the circunstances surrounding the transfer of the
certificate of deposit as it inpacted their suit seeking to
set aside the conveyances of real estate, which pronpted them

to seek an anendnent to their conplaint also alleging its



fraudul ent transfer. The Trial Court, however, denied their
notion to anmend, finding that the Co-Adm nistrators were

attenpting to "add a new cause of action."

It thus appears that the issue in question in this case
was neither tried nor, in light of the Trial Court's ruling,

coul d have been tried in the prior action.

For the foregoing reasons, the judgnent of the Trial
Court is vacated and the cause remanded for further proceedi ngs
not inconsistent with this opinion. Costs of appeal are adjudged

agai nst M. Carri ck.

Houston M Goddard, P.J.
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