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In this divorce case, the appellant (w fe) has appeal ed from
the final divorce decree and division of nmarital assets by the

Circuit Court for McM nn County.

The wife presents the follow ng i ssues for our consideration:

1. Whether the trial court erred by failing to
designate which part of the remaining fire
i nsurance proceeds was separate property and which
part was marital property before determ ning an
equitable division of the parties' fire insurance
pr oceeds.

2. Whet her the trial court erred by failing to nmake a
division of the parties' fire insurance proceeds
t hat was equitabl e considering the particular facts
and circunstances as is required by statute.

3. VWhether the trial court erred by awarding an
i nsufficient amount of rehabilitative alinony to
the Defendant in consideration of the intent and
guidelines for rehabilitative alinony set forth by
statute as applied to the particular circunstances
of the parties.

4. Whet her the trial court erred by failing to order
Plaintiff to maintain adequate life insurance of
$250,000 in children's favor to insure the
continuation of child support.

5. Whether the trial court erred by granting the
di vorce to Plaintiff on t he gr ounds of
| nappropriate marital conduct.

The wife basically argues in the first two issues that the

division of the marital property was i nequitable. The distribution
of marital property is governed by Tenn. Code Ann. § 36-4-121(c).

Further, it is well-settled that an equitable division is not

necessarily an equal one. Trial courts are afforded w de



di scretion in dividing the interest of parties in jointly owned

property. Harrington v. Harrington, 798 S.W2d 244 (Tenn. App

1990); FEisher v. Fisher, 648 S W2d 244, 246 (Tenn. 1983).

Accordingly, the trial court's distribution will be given great

wei ght on appeal, Edwards v. Edwards, 501 S.W2d 283, 288 (Tenn.

App. 1973), and wll be presuned correct unless we find the

preponderance of the evidence is otherw se. Lancaster v.

Lancaster, 671 S.W2d 501, 502 (Tenn. App. 1984) and Barnhill v.

Barnhill, 826 S.W2d 443 (Tenn. App. 1991).

Shortly before the parties separated, their hone and its
contents were conpletely destroyed by fire. The parties received
several paynents fromtheir insurance conpany, but at the tinme of
the hearing for divorce, approximtely $63,750.00 had not been
divided by the parties. At thetine of the fire, the wife's nother
was living with the parties. Consequently, the wife filed a notion
to join her nother as an indispensable party, and the division of
fire insurance proceeds was del ayed until all proper parties could
be brought before the trial court. All other mtters were
resol ved. The hearing on the division of the insurance proceeds was
hel d on January 16, 1996. That hearing al so addressed the wife's
notion to alter or amend the final decree. At the tinme of that
hearing, the parties had used $6,550.25 to replace certain itens,
so the remaining fund to be divided was $56,949.75. The husband

clainmed that his nmot her-in-law, who was unable to attend the



hearing due to health problens, was entitled to $10,250.00.' The
w fe argued that her nother's property was worth nore. The trial
j udge awarded the wi fe's nother $10, 351. 00, $26,505.32 to the wife,

and $20,504.06 to the husband.?

The wife in her first issue argues that the trial court erred
by making a division of the parties' remaining fire insurance
proceeds before determ ning what portions of the fire insurance
proceeds were separate properties as opposed to nmarital property.
The wife maintains that nore than $7,000.00 of the proceeds
represent ed conpensation for her separate property. She correctly
argues that separate property nust be determnm ned before reaching an
equi table division according to Tenn. Code Ann. 8 36-4-121 (c),

supra. See Batson v. Batson, 769 S.W2d 849, 856 (Tenn. App.

1989).

The husband mai ntains that the trial court did account for the
separate property of the parties although the court did not
specifically set out what portion of the property was separate and
what portion was marital. The husband also clainms that the wife
recei ved substantially nore noney fromproceeds earlier distributed

to the parties from the insurance conpany before the final

Musband val ued the wife's mother's property at $16,962.82. The insurance
conpany pai d 60.4% of the total value the parties had clained, which would
entitle the nother to approxi mtely $10, 250. 00.

2The awards to the husband and wi fe included $205.32 to each in accunul at ed
i nterest.



division. The issue of the amount of noney previously distributed
was hotly contested. The wife clains that the noney previously
di stributed was for living expenses after the fire, and thus i s not

properly considered in the final division.

The trial court made no specific finding at the final hearing
whet her the proceeds from insurance distributed earlier were
properly divided or distributed. The court sinply noted "I don't
think there's any dispute in this amount of noney, or it doesn't
really matter to whose benefit it went ... because it's not

i ncluded in the noney to be divided."

W have reviewed the testinony elicited at the final hearing
concerning the earlier distribution of proceeds, and find the
testinmony of the parties to be conflicting as to the nature of the
prior disbursenents. Under these circunstances, we will defer to
the judgnent of the trial court. On appeal from a non-jury
judgnment, this Court nust generally defer to the finding of the
trial court as to the weight and credibility of wtnesses who

testified in person. Duncan v. Duncan, 686 S.W2d 568 (Tenn. App.

1984). Further, since the recordis silent as to whether the trial
judge, in his division of the property, first determ ned the val ue
of separate properties, there is no error. A public official, in
the absence of proof to the contrary, is presuned to do his duty.

See State ex rel. Biggs v. Barclay, 188 Tenn. 26, 216 S.W2d 711




(Tenn. 1948). Therefore, in the absence of evidence show ng
ot herwise, we nust presune that the trial judge correctly and
adequately considered all evidence on all issues properly

present ed.

The wife raises as a second i ssue whether the division of the
fire insurance proceeds was equitable under the circunstances.
Specifically, she clainmns she was entitled to substantially nore
than hal f of the insurance proceeds due to her contributions to the
marriage, i.e., being a full tinme honenaker as opposed to pursuing
a career in medicine.® She also clains that she was required to
spend |arge anmounts of tine preparing the list of the famly's
bel ongings after the fire for the insurance conpany. We have
reviewed the record and the judgnent of the trial court, and do not
find that the court's division was inequitable or contrary to the
preponderance of the evidence. It is well-settled |aw that the
trial court has wide discretion in adjudicating the parties' rights
and interests in the narital estate, and that the trial court's

findings are entitled to great wei ght on appeal. See e.qg., Batson,

supra. It is well-settled law that the division of narital
property nust nerely be an equitable one and not necessarily an

equal division. W find no error in the court's division of the

property.

3fs. Dalton has extensive post - graduate work, and has completed a
significant portion of nedical school.



Appellant's third, fourth and fifth issues concern natters
that were ruled upon by the trial court in the earlier hearing.*
Al t hough the wife raises these i ssues on appeal, we have neither a
transcript nor statenment of the evidence in the record concerning
that hearing. "In the absence of a portion of the record, we nust
conclusively presunme that the findings of the trial court are

supported by evidence heard in the trial court.” J.C Bradford &

Co. v. Martin Construction Co., 576 S.W2d 586, 587 (Tenn. 1979).

We are therefore unable to reach the nerits of these issues, but
must concl usi vely presune that the evidence presented justifiedthe

judgment of the trial court. See In re: Rockwell v. Arthur, 673

S.W2d 512 (Tenn. App. 1983).

The judgnent of the trial court is affirmed in all respects.
Costs are taxed to the appellant and this case is remanded to the

trial court.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

4Appel lant's fourth issue concerning life insurance on the husband was
mentioned in the 1996 hearing. However, no proof was introduced, and the trial
court refused to alter or amend its 1995 deci sion.

7



Charl es D. Susano, Jr., Judge.



I N THE COURT OF APPEALS

THOVAS FAI N DALTON, ) MMNN CIRCUT
) C. A NO 03A01-9606-Cv-00201
)
Plaintiff-Appellee )
)
)
)
)
)
VS. ) HON. EARLE G MJRPHY
) JUDGE
)
)
)
%
LI NDA FAYE DALTOCN, ) MODI FI ED I N PART, AFFI RVED AS
) MODI FI ED AND REMANDED
Def endant - Appel | ant )

JUDGMVENT

This appeal cane on to be heard upon the record from the
Crcuit Court of McMnn County and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
the opinion that there was no reversible error in the trial court.

The judgnent of the trial court is affirmed in all respects.
Costs are taxed to the appellant and this case is remanded to the

trial court.
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