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OP1 NI ON

Franks. J.

Petitioner and Respondent are sister and brother,

and the Trial Court issued an order of protection in response



to the petition filed, follow ng an abbreviated trial.

On appeal, respondent insists the Trial Court did
not have jurisdiction pursuant to Tennessee Code Annot at ed
836-3-601, et seq., or that the Court refused to permt
respondent to present his evidence.

Petitioner, in her petition for an order of
protection, alleged that there was a history of verbal abuse
and extreme anger on the part of respondent before the
incident giving rise to the petition. However, at trial, the
Trial Judge refused to allow any evi dence except that
petitioner and her sister came from Nashville to visit her
father, and was in the process of operating a video canera
when respondent seized the canera, pushed her backwards and
renoved the filmfromthe canera. Respondent was only
permtted to testify to his version of these acts, and that he
owned the property where the incident occurred.

The statute sets forth who may apply for the relief
provided at T.C A 836-3-602, i.e., ?any and all who have
been subjected to or are threatened with abuse by a present or
former adult, famly or househol d nenber may seek relief.

.?. An abuse is defined as ?inflicting or attenpting to
i nfl ect physical injury on an adult by other than acci dental
means, physical restraint, or malicious danage to the persona
property of the abused party.? T.C A 836-3-601(1). T.C A
836-3-601(4)(c) sets forth that ?famly or househol d nenbers?
i ncl ude ?persons related by blood . . .2
The Trial Judge’s action, in refusing to permt both

parties to offer all relevant evidence as to the background



and the nature and circunstance of the parties,! and the
ci rcunst ances surrounding the incident, requires that the
j udgnment be vacated and the cause remanded for a trial on the
merits. The Trial Court is directed to permt the parties to
offer all relevant evidence on whether the statute is
applicable to those facts as determ ned and whet her a
preponderance of the evidence requires the issuance of an
order of protection. Also, the Trial Court is directed to
give the case priority on remand.

The cost is assessed one-half to each party and the
cause remanded for further proceedi ngs consistent with this

opi ni on.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Charl es D. Susano, Jr., J.

lE.g., Respondent’s representation that ?hey have not been residents of
the same household for nmore than 20 years? is not in evidence.



