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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

CAROLYN MARI E DRAKE, )  C/ A NO.  03A01- 9610- CV- 00312
)

Pe t i t i one r - Appe l l e e , )  HAMI LTON CI RCUI T
)

v. )  HON.  ROBERT M.  SUMMI TT,
)  J UDGE

DAVI D CARL DRAKE, )
)  VACATED AND REMANDED

Re s ponde nt - Appe l l a nt . )  WI TH I NSTRUCTI ONS

HUGH P.  GARNER,  GARNER,  LEWI S & PRI CKETT,  Cha t t a nooga ,  f or
Pe t i t i one r - Appe l l e e .

CHARLES J .  GEARHI SER a nd MYRLENE R.  MARSA,  GEARHI SER,  PETERS,
LOCKABY & TALLANT,  PLLC,  Cha t t a nooga ,  f or  Re s ponde nt -
Appe l l a nt .

O P I  N I  O N

Fr a nks .  J .

Pe t i t i one r  a nd Re s ponde nt  a r e  s i s t e r  a nd br ot he r ,

a nd t he  Tr i a l  Cour t  i s s ue d a n or de r  of  pr ot e c t i on i n  r e s pons e
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t o t he  pe t i t i on f i l e d,  f ol l owi ng a n a bbr e vi a t e d t r i a l .

On a ppe a l ,  r e s ponde nt  i ns i s t s  t he  Tr i a l  Cour t  di d

not  ha ve  j ur i s di c t i on pur s ua nt  t o  Te nne s s e e  Code  Annot a t e d

§36- 3- 601,  e t  s e q. ,  or  t ha t  t he  Cour t  r e f us e d t o  pe r mi t

r e s ponde nt  t o  pr e s e nt  hi s  e vi de nc e .

Pe t i t i one r ,  i n  he r  pe t i t i on f or  a n or de r  of

pr ot e c t i on,  a l l e ge d t ha t  t he r e  wa s  a  hi s t or y of  ve r ba l  a bus e

a nd e xt r e me  a nge r  on t he  pa r t  of  r e s ponde nt  be f or e  t he

i nc i de nt  gi vi ng r i s e  t o t he  pe t i t i on.   Howe ve r ,  a t  t r i a l ,  t he

Tr i a l  J udge  r e f us e d t o  a l l ow a ny e vi de nc e  e xc e pt  t ha t

pe t i t i one r  a nd he r  s i s t e r  c a me  f r om Na s hvi l l e  t o vi s i t  he r

f a t he r ,  a nd wa s  i n  t he  pr oc e s s  of  ope r a t i ng a  vi de o c a me r a

whe n r e s ponde nt  s e i z e d t he  c a me r a ,  pus he d he r  ba c kwa r ds  a nd

r e move d t he  f i l m f r om t he  c a me r a .   Re s ponde nt  wa s  onl y

pe r mi t t e d t o t e s t i f y  t o hi s  ve r s i on of  t he s e  a c t s ,  a nd t ha t  he

owne d t he  pr ope r t y whe r e  t he  i nc i de nt  oc c ur r e d.

The  s t a t ut e  s e t s  f or t h  who ma y a ppl y f or  t he  r e l i e f

pr ovi de d a t  T. C. A.  §36- 3- 602,  i . e . ,   ?a ny a nd a l l  who ha ve

be e n s ubj e c t e d t o  or  a r e  t hr e a t e ne d wi t h a bus e  by a  pr e s e nt  or

f or me r  a dul t ,  f a mi l y or  hous e hol d me mbe r  ma y s e e k r e l i e f .  

.  . ?.   An a bus e  i s  de f i ne d a s  ?i nf l i c t i ng or  a t t e mpt i ng t o

i nf l e c t  phys i c a l  i nj ur y on a n a dul t  by ot he r  t ha n a c c i de nt a l

me a ns ,  phys i c a l  r e s t r a i nt ,  or  ma l i c i ous  da ma ge  t o  t he  pe r s ona l

pr ope r t y of  t he  a bus e d pa r t y . ?  T. C. A.  §36- 3- 601( 1) .   T. C. A.

§36- 3- 601( 4) ( c )  s e t s  f or t h  t ha t  ?f a mi l y or  hous e hol d me mbe r s ?

i nc l ude  ?pe r s ons  r e l a t e d by bl ood .  .  . ?.   

The  Tr i a l  J udge ’ s  a c t i on,  i n  r e f us i ng t o  pe r mi t  bot h

pa r t i e s  t o  of f e r  a l l  r e l e va nt  e vi de nc e  a s  t o  t he  ba c kgr ound
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E. g . ,  Re s p o n d e n t ’ s  r e p r e s e n t a t i o n  t h a t  ?t h e y  h a v e  n o t  b e e n  r e s i d e n t s  o f

t h e  s a me  h o u s e h o l d  f o r  mo r e  t h a n  2 0  y e a r s ? i s  n o t  i n  e v i d e n c e .
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a nd t he  na t ur e  a nd c i r c ums t a nc e  of  t he  pa r t i e s , 1 a nd t he

c i r c ums t a nc e s  s ur r oundi ng t he  i nc i de nt ,  r e qui r e s  t ha t  t he

j udgme nt  be  va c a t e d a nd t he  c a us e  r e ma nde d f or  a  t r i a l  on t he

me r i t s .   The  Tr i a l  Cour t  i s  di r e c t e d t o pe r mi t  t he  pa r t i e s  t o

of f e r  a l l  r e l e va nt  e vi de nc e  on whe t he r  t he  s t a t ut e  i s

a ppl i c a bl e  t o  t hos e  f a c t s  a s  de t e r mi ne d a nd whe t he r  a

pr e ponde r a nc e  of  t he  e vi de nc e  r e qui r e s  t he  i s s ua nc e  of  a n

or de r  of  pr ot e c t i on.   Al s o,  t he  Tr i a l  Cour t  i s  di r e c t e d t o

gi ve  t he  c a s e  pr i or i t y  on r e ma nd.

The  c os t  i s  a s s e s s e d one - ha l f  t o  e a c h pa r t y  a nd t he

c a us e  r e ma nde d f or  f ur t he r  pr oc e e di ngs  c ons i s t e nt  wi t h t hi s

opi ni on.

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


