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OP1 NI ON

Franks. J.

In this action for damages, the Chancell or
determ ned that plaintiff’s enpl oyer had discrim nated agai nst
plaintiff on the basis of age and sex, and awarded damages
pursuant to the Tennessee Human Ri ghts Act, (THRA) T.C A
84-21-101, et seq. Def endant s have appeal ed.

Plaintiff was born Septenber 7, 1937, and began



wor ki ng at Heritage Federal Bank as a teller in 1959. She
rose through the ranks over tine, becom ng a Senior Vice
President in 1984. Her work enconpassed many branches of the
bank and primarily centered around custoner service and teller
supervi si on

The nature of her work changed in June 1991, when an
organi zati onal restructuring of the bank took place. WIIliam
Kreis replaced Wendall Kirk as President of the Bank.

Plaintiff retained her Senior Vice President title but was
nmoved fromthe Custoner Service Departnent to Custoner

Rel ati ons. A younger man, Don Osborne, took over Customer
Service. She testified that she understood her reassignnment
to be a 7 ateral? nove. Her annual performance eval uation that
July contained sone negative remarks but she received a salary
I ncrease.

In the spring of 1992, the bank was converted into a
publicly held conpany. Unlike other senior managenent,
plaintiff was not offered any of the benefits of the stock
option plan or listed by nane on the conpany’s prospectus.

That prospectus al so showed that other executive officers were
receiving salaries significantly higher than hers.

Bet ween June and Septenber of that year, she
conpl eted several special projects, but was not given any new
assignnents. She testified that she was excluded from neeti ngs
and coul d not get secretarial support. Her annual performance
eval uation that Septenber was nore negative than in the past
and stated that she had trouble working with people. She
received no raise that year and her title was downgraded to
Vice President. She no |longer reported directly to the
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President of the bank.

In April of 1993, her office was noved fromthe
executive suite to a downtown office and her portfolio of
duties was narrowed. In March 1994, plaintiff’s position as
head of the Customer Rel ations Departnent was taken over by a
35 year-old wonman, Della Walker. Plaintiff was put in charge
of a newy created departnent supervising one enpl oyee and her
of fice was noved to the basenent fl oor

Plaintiff filed suit on June 29, 1994, alleging
vi ol ati ons of the Tennessee Human Ri ghts Act (THRA) and the
federal Equal Pay Act. 1In the trial before the Chancell or,

t he def endant was found to have violated the THRA by

di scrimnating against the plaintiff on the basis of her age
and gender. The Chancell or determ ned the discrimnation had
begun with the 1991 reorgani zation and continued until the

| awsuit was filed. He assessed damages from May 22, 1992 and
awar ded $2, 242, 450.28 to the plaintiff.

Def endants insist the Chancellor erred in finding
that plaintiff was discrimnated agai nst on the basis of age
and sex. Under the THRA, it is unlawful for an enployer ?o
di scri m nate agai nst an individual wth respect to
conpensation, ternms, conditions, or privileges of enploynent
because of such individual’'s race, creed, color, religion,
sex, age or national origin.? T.C A 84-21-401(a)(1).

A prima facie case requires that the plaintiff
denonstrate that he/she was a nenber of the protected cl ass,
was subject to an adverse enpl oynent action, was qualified for

the position, and was replaced by a younger person. MDonnel



Dougl as Corp. v. Green', 411 U.S. 792, 93 S.Ct. 1817 (1973);
Brenner v. Textron Aerostructures, 874 S.W2d 579 (Tenn. App.
1993). Once a prim facie case is shown, the burden shifts to
defendant to articulate a legitimate nondi scrimnatory reason
for its enploynent decision. Brenner at 583. The burden then
agai n goes back to plaintiff to establish that the enpl oyer’s
reason is a pretext or ?not worthy of belief.? 1d.

The evi dence does not preponderate agai nst the
Chancellor’s finding that the plaintiff was the object of age
and sex discrimnation. T.R A P. Rule 13(d). Defendant’s
argunent that plaintiff’s denotions did not constitute
?adver se enpl oynent decisions? as required for a prim facie
case, because her salary was not reduced, is without nerit.
The constant reduction in her duties and prestige at the bank
were ?materially adverse changes? in her terns and conditions
of enploynment sufficient to qualify as discrimnatory actions.
See Kauffman v. Kent State Univ., 815 F. Supp. 1077, 1084
(N.D.Onio 1993). The argument that Plaintiff was not
qualified for the job that was taken away from her is not
supported by the evidence of her years of experience in this
position and the Chancellor rejected this out of hand, finding
t he evidence not to be credible.

The reasons offered by defendant for her denotions
were her alleged difficulty working with people, which
resulted in substantial enployee turnover. The Chancell or

found that these inpressions of plaintiff were due to the

lFeder al case law is used in interpreting discrimnation under the THRA,
since the stated purpose and i ntent of the Tennessee Act is to execute
the policies embodied within the federal anti-discrimnation acts.
T.C.A. 8§ 4-21-101(a)(1). Spicer v. Beaman Bottling Co., 937 S.W2d 884
(Tenn. 1996).



policies put in place by Bank President Kirk, specifically the
policy of hiring ?full-tinme part-tine? tellers who worked full-
time but were not offered benefits. The Chancellor found that
the plaintiff was not responsible for these problens and that
the proffered reasons were pretexts. These findings are
supported by the testinony of board nenbers that plaintiff was
not really considered part of the senior managenent and by the
bank president Kreis that he felt she had risen as far as she
was going to at the bank. The findings of the trial court

t hat defendants viol ated THRA are supported by the evidence.
TRAP. Rule 13(d). See Held v. Gulf QI Co., 684 F.2d 427,
429 (1982).

Next, defendants insist that the Chancellor erred in
appl yi ng the ?continuing violation? theory to extend relief to
plaintiff, which would otherwi se be barred by the statute of
limtations.

The concept of the ?continuing violation? has been
adopted by Tennessee from federal case |law, as a nmeans for
dealing with discrimnation which may not be inmediately
apparent to the victim Spicer v. Beaman Bottling Co., 937
S.W2d 884, 889 (Tenn. 1996). The doctrine of continuing
violations provides that a plaintiff nay be granted relief for
a tinme-barred act by linking a series of related acts, one or
nmore of which falls within the limtations period. Spicer at
886; Selan v. Kiley, 969 F.2d 560, 564 (7th G r.1992). The
Tennessee Suprene Court explained the reasons which courts
have given for adopting this doctrine:

First, they enphasize that Title VII is a renedial

statute designed to elimnate discrimnation and

make parties whole. Second, they stress that
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enpl oyees are generally | ay people and are unaware
that they nmust act quickly or risk losing their
cause of action. Oten enployees fear reprisal or
turn to others for help, and in so doing, delay
action on their cause until the statute has expired.
Finally, and perhaps nost inportantly, those courts
recogni ze that many discrimnatory acts cannot be
viewed as discrete incidents, and often unfold
rather than occur, making it difficult to precisely
pi npoi nt the tinme when they take place.
Spi cer at 889.
The crucial issue is whether the nature of the
di scrimnatory acts were ?not apparent when they were
comm tted but becane so when viewed in the light of the later
acts.? Moskowitz v. Trustees of Purdue University, 5 F. 3d
279, 282 (7th Cr. 1993).
The Iimtations period for filing suit when
plaintiff instituted this action was contained in T.C A
84-21-311(d), which required that suit be filed Wi thin one
(1) year after the alleged discrinminatory practice ceases. ?
Plaintiffs action was filed on June 29, 1994, and to establish
that her suit was tinely filed, she had to prove that a
di scrimnatory act occurred on or after June 29, 1993. She
has net this requirenment, in the formof the March 1994

denotion fromthe head of Customer Relations Departnent to

work that can be described as clerical.

Appel | ant and Appellee both spend portions of their brief arguing
regardi ng which statute of limtations would apply. In the past, THRA
cases had used T.C.A. § 28-3-104(a), the general statute of |limtations
on personal tort actions. Actions were required to be brought within
one year after the cause of action accrued. The THRA was t hen anended
to include its own limtations period, as quoted above. T.C. A § 4-21-
311(d) (Supp.1996). The amended statute went into effect on May 22
1992. As Plaintiff’s conmplaint asked for relief for incidents after
this point, her case is covered by this amendment.

Note that this determ nation is does not effect the outcome of the case
because both limtations periods are for one year and both incorporate
the continuing violation theory, either through case law (T.C. A, § 28-3-
104(a)) or inplicit in the statutory |language (T.C. A. § 4-21-311(d))
Spicer, n.6; Weber v. Moses, 938 S.W2d 387, n. 4 (Tenn. 1996).



The question thus becones whether the earlier
violations can be ?inked?” to this 1994 denotion. The inquiry
is whether the earlier acts were ?related closely enough to
constitute a continuing violation? or were ?nerely discrete,

I sol ated, and conpl eted acts which nust be regarded as

I ndi vidual violations.? Berry v. Board of Supervisors of

L.S. U, 715 F.2d 971, 981 (5th Cr. 1983). To nake this

di stinction, Spicer cited approvingly of the factors put forth
in Berry:

The first is subject nmatter. Do the alleged acts

I nvol ve the sane type of discrimnation, tending to
connect themin a continuing violation? The second
is frequency. Are the alleged acts recurring (e.g.,
a bi-weekly paycheck) or nore in the nature of an

i sol ated work assi gnnent or enploynment decision?
The third factor, perhaps of nbst inportance, is
degree of permanence. Does the act have the degree
of permanence whi ch should trigger an enpl oyee’s
awar eness of and duty to assert his or her rights,
or which should indicate to the enpl oyee that the
conti nued exi stence of the adverse consequences of
the act is to be expected wi thout being dependent on
a continuing intent to discrimnate?

Berry at 981.

The inportance of the third factor has been stressed, as a

court exam nes:
What justifies treating a series of separate
violations as a continuing violation? Only that it
woul d have been unreasonable to require the

plaintiff to sue separately on each one. 1In a
setting of alleged discrimnation, ordinarily this

Spi cer discussed two branches of the continuing violation doctrine
The first category is found where there is evidence of present
di scrimnatory activity, for exanple where disparate work assignnments or
pay rates are inmposed on simlarly situated empl oyee groups. This
category is sometimes called ?serial? continuing violations. The second
category is used where there has been a | ongstandi ng and denonstrable
policy of discrimnation, such as an established pattern of paying men
more than women. This category is sometimes called a ?system c?
vi ol ati on. Plaintiff's cl aim does not present evidence of an
overreaching policy on the part of the bank. Therefore, we nust
determ ne whether it meets the criteria for a serial violation



wi |l be because the plaintiff had no reason to

bel i eve he was a victimof discrimnation until a

series of adverse actions established a visible

pattern of discrimnatory treatnent.
Mal hotra v. Cotter & Co., 885 F.2d 1305, 1310 (7th G r. 1989).

Al t hough the Chancell or found that the
di scrimnation began with the June 1991 reorgani zation of the
bank, it is clear that plaintiff was not then aware that her
change of position was the result of discrimnation. She
understood the nove to be ?ateral? in nature and received an
increase in salary that year

Her feelings that all was not well wth her
enpl oynent situation began in January 1992, when she was not
naned in the conpany prospectus and | earned that her salary
was significantly |Iower than others in senior managenent. She
knew that there was a problem by Septenber of 1992, when her
title was downgraded from Senior Vice President to Vice
President, and she was no | onger being given assignnents and
was bei ng excluded from neetings, and secretaries assigned to
her were doing others’ work instead. She received a negative
performance eval uation, and was no |onger to report to the
Presi dent of the bank. Although she knew her 55th birthday
was comng up and | ooked into the retirenment benefits for
whi ch she would be eligible, at this point no nenber of senior
managenent had initiated a discussion of her retirenent or
mentioned her age as a liability.

It was not until approximtely August of 1993, when
her office had been noved fromthe executive suite to a

downt own of fice and her portfolio of duties had been changed

and narrowed again, that she was pressured to retire. This



pressure took the formof the bank president’s secretary
repeatedly asking her if she was going to retire. It also
occurred when she had a conversation with her supervisor in
whi ch she stated that these actions |ooked |Iike anot her
denotion and that it was obvious that they wanted to ?get rid?
of her. Her supervisor’s response was ?[o]h, | just happen to
have that retirenent paper that was tal ked about earlier.?
This is the point at which she could be deened aware of the
di scrimnatory nature of her denotions. See Hull v. Cuyahoga
Val | ey Bd. of Educ., 926 F.2d 505 (6th Cir. 1991)(%a court
shoul d determ ne what event should have al erted the average
| ay person to protect his rights? quoting Conlin v.
Bl anchard, 890 F.2d 811, 815 (6th Cr. 1989)); cf. Egan v.
Pal os Community Hospital, 889 F.Supp. 331 (N.D.IIl. 1995)(no
continuing violation to save age discrimnation claimwhere
plaintiff was put on notice of the problemearly on in her
enpl oynment by supervisor’s remarks that ?%a | ot of changes had
to be nade and that only young peopl e coul d make changes.?).
Using the nore specific Berry analysis, the alleged
acts do involve the sane type of discrimnation, a series of
denotions. The steady recurrence of the acts, is |less
favorable to plaintiff, as the denotions took place in an
irregul ar fashion over 4 years. However, the third and nost
I nportant factor, the degree of permanence triggering an
enpl oyee’ s awareness and duty to assert his/her rights, is not
established until the August 1993 retirenent discussion.
Al t hough the previous actions by the bank were not
particularly tenporary in nature, she had no reason to assune
that hard work would not turn the situation around. @ ass v.
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Petro-Tex Chem cal Corp., 757 F.2d 1554, 1562 (5th.Cr. 1985).
The Chancel |l or characterized the discrimnation as ?gradua
and insidious?, and we conclude her duty to assert a

di scrimnation case was not triggered until she knew that her
age and gender had played a role in the denotions. |Id.

Accord Vakharia v. Little Co. of Mary Hosp., 917 F. Supp. 1282,
1294 (N.D.I1l1. 1996); «cf. Berry (plaintiff was aware of and
bel i eved that sex discrimnation was the reason for the
university' s practices for years before she filed suit).

We believe plaintiff’s situation is one in which the
continuing violation theory is justified, i.e., where the
plaintiff is unaware that he/she is the victim of
di scrimnation until several discrimnatory acts have al ready
taken place. See Malhotra at 1310.

Damages can be assessed for conduct that was part of
the continuing violation and occurred outside the limtations
period. Berry at 980; Sabree v. United Brotherhood of
Carpenters and Joiners Local No. 33, 921 F.2d 396, 401 (1st
Cr. 1990).; MKenzie v. Sawyer, 684 F.2d 62, 72 (D.C.Cr.
1982); Ferner v. Village of Sheffield, 656 F.Supp. 1017
(N.D. Onio 1987). The renmedy should represent a reasonabl e
attenpt to restore plaintiff to a position where she woul d
have been, absent the unlawful discrimnation. Albermarle
Paper Co. v. Mody, 422 U.S. 405, 421, 95 S. C. 2362, 2373
(1975).

The Trial Court based its assessnent of damages on a
conmpari son with the conpensation received by Don Gsborne, the
enpl oyee who took over plaintiff’s departnent in the 1991
reorgani zation. This conpensation included the differences in
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their salaries of $328,366% Stock options, stock grants, a
severance package, and retirenment benefits, were awarded in

t he anmount of $1,598,856.° Danmmges were al so awarded for

hum |'iati on and enbarrassnent, in the amount of $50, 000. 00,
and for attorney’'s fees of $264, 228.28. Prejudgnent interest
and front pay were not awarded. The total award was

$2, 241, 450. 28.

These assessnents were based on the testinony of
Plaintiff’s witness, Nathan Botts, who reviewed financi al
statenents and testified as to the conpensation received by
Don Gsborne. Defendants argue that evidence of damages are
specul ative. However, we cannot agree and find that the
evi dence does not preponderate agai nst the assessnent of
damages by the Chancellor. Loveday v. Barnes, 909 S.W2d 448
(Tenn. App. 1995); Jennings v. Hayes, 787 S.W2d 1 (Tenn. App.
1989) (specul ati ve danages are prohi bited when the existence of
damages is uncertain, not when the anmount of the damage is
uncertain.)

Plaintiff also raises issues as to the damages, and
clainms that the Trial Court erred in not awarding a consulting
paynment earned by Gsborne, prejudgnment interest, and front

pay. The determ nation not to award damages for the

* This figure incorporated the differences in the Frazier and Osborne

salaries for the second hal f of 1992, all of 1993 and 1994, and el even-
twel fths of 1995. This time period corresponds with Frazier’'s 1992
demotion to the 1995 nerger of Heritage Federal and First Anerican.

®> This figure has al so been prorated to exclude the first half of 1991
and |l ast month in 1995. The Trial Court calculated this proration by
taking the number of months for which Frazier should have been granted
the compensation (June 1992 to Nov. 1995 = 42 nonths) and t he nunber of
nmont hs in which Osborne received the compensation (July 1991 to Nov.
1995 = 53 months). The total val ue of the compensation ($2,017,600) was
mul tiplied by 42/53 to reach the award of $1,598, 856
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consulting agreenent is a finding of fact entitled to a
presunpti on of correctness and i s not preponderated agai nst on
our review. Loveday. The decision not to grant prejudgnent
interest is within the sound discretion of the trial court and
will not be disturbed on appeal unless the record reveals a
mani f est abuse of discretion. Spencer v. A-1 Crane Service,
Inc., 880 S.W2d 938 (Tenn. 1994). No abuse of discretion is
found on this record. The Chancellor refused to grant front
pay because he determ ned that the harmended with the 1995
merger of Heritage Federal and First Anerican. Front pay may
be granted where reinstatement is not feasible. Coffey v.
Fayette Tubul ar Products, 929 S. W2d 326,332 (Tenn. 1996).
But an award of front pay is limted by the ?estinated
remai ning tenure plaintiff would have enjoyed with his conpany
absent the discrimnatory conduct.? Sandlin v. Corporate
Interiors, Inc., 972 F.2d 1212, 1215 (10th Cr. 1992). G ven
the elimnation of Heritage as a corporate entity, we find no
basis to reverse the Chancellor on this issue.

Accordi ngly, the judgnent of the Chancery Court is
affirmed with costs of the appeal assessed to appellants and

t he cause renanded.

Her schel P. Franks, J.

CONCUR:

12



Don T. McMirray, J.

Charl es D. Susano,

Jr.,

J.
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