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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

BETTY S.  FRAZI ER, )  C/ A NO.  03A01- 9611- CH- 00361
)

Pl a i nt i f f - Appe l l e e , )  SULLI VAN CHANCERY
)   

v . )  HON.  RI CHARD E.  LADD,
)  CHANCELLOR

HERI TAGE FEDERAL BANK FOR )
SAVI NGS AND HERI TAGE FEDERAL )
BANK SHARES,  I NC. ,  a nd now, )
pur s ua nt  t o  a  pl a n of  me r ge r , )
FI RST AMERI CAN CORPORATI ON )
a nd FI RST AMERI CAN NATI ONAL )
BANK, )  AFFI RMED

)  AND
De f e nda nt s - Appe l l a nt s . )  REMANDED

CECI L W.  LAWS,  Ki ngs por t ,  f or  Pl a i nt i f f - Appe l l e e .

J OHN B.  PHI LLI PS,  J EFFREY S.  NORWOOD a nd RAYMOND H.  HI XSON,
J r . ,  MI LLER & MARTI N,  Cha t t a nooga ,  J OHN S.  BRYANT a nd KAREN L.
C.  ELLI S,  BASS,  BERRY & SI MS,  PLC,  Na s hvi l l e ,  a nd WI LLI AM T.
GAMBLE,  WI LSON,  WORLEY,  GAMBLE & WARD,  P. C. ,  Ki ngs por t ,  f or
De f e nda nt s - Appe l l a nt s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on f or  da ma ge s ,  t he  Cha nc e l l or

de t e r mi ne d t ha t  pl a i nt i f f ’ s  e mpl oye r  ha d di s c r i mi na t e d a ga i ns t

pl a i nt i f f  on t he  ba s i s  of  a ge  a nd s e x,  a nd a wa r de d da ma ge s

pur s ua nt  t o  t he  Te nne s s e e  Huma n Ri ght s  Ac t ,  ( THRA)  T. C. A.

§4- 21- 101,  e t  s e q.    De f e nda nt s  ha ve  a ppe a l e d.

Pl a i nt i f f  wa s  bor n Se pt e mbe r  7 ,  1937,  a nd be ga n
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wor ki ng a t  He r i t a ge  Fe de r a l  Ba nk a s  a  t e l l e r  i n  1959.   She

r os e  t hr ough t he  r a nks  ove r  t i me ,  be c omi ng a  Se ni or  Vi c e

Pr e s i de nt  i n  1984.   He r  wor k e nc ompa s s e d ma ny br a nc he s  of  t he

ba nk a nd pr i ma r i l y  c e nt e r e d a r ound c us t ome r  s e r vi c e  a nd t e l l e r

s upe r vi s i on.   

The  na t ur e  of  he r  wor k c ha nge d i n  J une  1991,  whe n a n

or ga ni z a t i ona l  r e s t r uc t ur i ng of  t he  ba nk t ook pl a c e .  Wi l l i a m

Kr e i s  r e pl a c e d We nda l l  Ki r k a s  Pr e s i de nt  of  t he  Ba nk.  

Pl a i nt i f f  r e t a i ne d he r  Se ni or  Vi c e  Pr e s i de nt  t i t l e  but  wa s

move d f r om t he  Cus t ome r  Se r vi c e  De pa r t me nt  t o  Cus t ome r

Re l a t i ons .   A younge r  ma n,  Don Os bor ne ,  t ook ove r  Cus t ome r

Se r vi c e .   She  t e s t i f i e d t ha t  s he  unde r s t ood he r  r e a s s i gnme nt

t o be  a  ?l a t e r a l ? move .   He r  a nnua l  pe r f or ma nc e  e va l ua t i on t ha t

J ul y c ont a i ne d s ome  ne ga t i ve  r e ma r ks  but  s he  r e c e i ve d a  s a l a r y

i nc r e a s e .

I n t he  s pr i ng of  1992,  t he  ba nk wa s  c onve r t e d i nt o a

publ i c l y  he l d c ompa ny.   Unl i ke  ot he r  s e ni or  ma na ge me nt ,

pl a i nt i f f  wa s  not  of f e r e d a ny of  t he  be ne f i t s  of  t he  s t oc k

opt i on pl a n or  l i s t e d by na me  on t he  c ompa ny’ s  pr os pe c t us .  

Tha t  pr os pe c t us  a l s o s howe d t ha t  ot he r  e xe c ut i ve  of f i c e r s  we r e

r e c e i vi ng s a l a r i e s  s i gni f i c a nt l y  hi ghe r  t ha n he r s .

Be t we e n J une  a nd Se pt e mbe r  of  t ha t  ye a r ,  s he

c ompl e t e d s e ve r a l  s pe c i a l  pr oj e c t s ,  but  wa s  not  gi ve n a ny ne w

a s s i gnme nt s .  She  t e s t i f i e d t ha t  s he  wa s  e xc l ude d f r om me e t i ngs

a nd c oul d not  ge t  s e c r e t a r i a l  s uppor t .   He r  a nnua l  pe r f or ma nc e

e va l ua t i on t ha t  Se pt e mbe r  wa s  mor e  ne ga t i ve  t ha n i n  t he  pa s t

a nd s t a t e d t ha t  s he  ha d t r oubl e  wor ki ng wi t h pe opl e .   She

r e c e i ve d no r a i s e  t ha t  ye a r  a nd he r  t i t l e  wa s  downgr a de d t o

Vi c e  Pr e s i de nt .   She  no l onge r  r e por t e d di r e c t l y  t o  t he
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Pr e s i de nt  of  t he  ba nk.

I n Apr i l  of  1993,  he r  of f i c e  wa s  move d f r om t he

e xe c ut i ve  s ui t e  t o  a  downt own of f i c e  a nd he r  por t f ol i o  of

dut i e s  wa s  na r r owe d.   I n  Ma r c h 1994,  pl a i nt i f f ’ s  pos i t i on a s

he a d of  t he  Cus t ome r  Re l a t i ons  De pa r t me nt  wa s  t a ke n ove r  by a

35 ye a r - ol d woma n,  De l l a  Wa l ke r .   Pl a i nt i f f  wa s  put  i n  c ha r ge

of  a  ne wl y c r e a t e d de pa r t me nt  s upe r vi s i ng one  e mpl oye e  a nd he r

of f i c e  wa s  move d t o  t he  ba s e me nt  f l oor .   

Pl a i nt i f f  f i l e d s ui t  on J une  29,  1994,  a l l e gi ng

vi ol a t i ons  of  t he  Te nne s s e e  Huma n Ri ght s  Ac t  ( THRA)  a nd t he

f e de r a l  Equa l  Pa y Ac t .   I n  t he  t r i a l  be f or e  t he  Cha nc e l l or ,

t he  de f e nda nt  wa s  f ound t o  ha ve  vi ol a t e d t he  THRA by

di s c r i mi na t i ng a ga i ns t  t he  pl a i nt i f f  on t he  ba s i s  of  he r  a ge

a nd ge nde r .   The  Cha nc e l l or  de t e r mi ne d t he  di s c r i mi na t i on ha d

be gun wi t h t he  1991 r e or ga ni z a t i on a nd c ont i nue d unt i l  t he

l a ws ui t  wa s  f i l e d.   He  a s s e s s e d da ma ge s  f r om Ma y 22,  1992 a nd

a wa r de d $2, 242, 450. 28 t o  t he  pl a i nt i f f .

De f e nda nt s  i ns i s t  t he  Cha nc e l l or  e r r e d i n  f i ndi ng

t ha t  pl a i nt i f f  wa s  di s c r i mi na t e d a ga i ns t  on t he  ba s i s  of  a ge

a nd s e x.   Unde r  t he  THRA,  i t  i s  unl a wf ul  f or  a n e mpl oye r  ?t o

di s c r i mi na t e  a ga i ns t  a n i ndi vi dua l  wi t h r e s pe c t  t o

c ompe ns a t i on,  t e r ms ,  c ondi t i ons ,  or  pr i vi l e ge s  of  e mpl oyme nt

be c a us e  of  s uc h i ndi vi dua l ’ s  r a c e ,  c r e e d,  c ol or ,  r e l i gi on,

s e x,  a ge  or  na t i ona l  or i gi n. ?  T. C. A.  §4- 21- 401( a ) ( 1) .   

A pr i ma  f a c i e  c a s e  r e qui r e s  t ha t  t he  pl a i nt i f f

de mons t r a t e  t ha t  he / s he  wa s  a  me mbe r  of  t he  pr ot e c t e d c l a s s ,

wa s  s ubj e c t  t o  a n a dve r s e  e mpl oyme nt  a c t i on,  wa s  qua l i f i e d f or

t he  pos i t i on,  a nd wa s  r e pl a c e d by a  younge r  pe r s on.   Mc Donne l l
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Fe d e r a l  c a s e  l a w i s  u s e d  i n  i n t e r p r e t i n g  d i s c r i mi n a t i o n  u n d e r  t h e  THRA,

s i n c e  t h e  s t a t e d  p u r p o s e  a n d  i n t e n t  o f  t h e  Te n n e s s e e  Ac t  i s  t o  e x e c u t e

t h e  p o l i c i e s  e mb o d i e d  wi t h i n  t h e  f e d e r a l  a n t i - d i s c r i mi n a t i o n  a c t s .

T. C. A.  §  4 - 2 1 - 1 0 1 ( a ) ( 1 ) .   S p i c e r  v .  Be a ma n  Bo t t l i n g  Co . ,  9 3 7  S. W. 2 d  8 8 4

( Te n n .  1 9 9 6 ) .
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Dougl as  Cor p.  v .  Gr e e n 1,  411 U. S.  792,  93 S. Ct .  1817 ( 1973) ;

Br e nne r  v .  Te x t r on Ae r os t r uc t ur e s ,  874 S. W. 2d 579 ( Te nn. App.

1993) .   Onc e  a  pr i ma  f a c i e  c a s e  i s  s hown,  t he  bur de n s hi f t s  t o

de f e nda nt  t o a r t i c ul a t e  a  l e gi t i ma t e  nondi s c r i mi na t or y r e a s on

f or  i t s  e mpl oyme nt  de c i s i on.   Br e nne r  a t  583.   The  bur de n t he n

a ga i n goe s  ba c k t o  pl a i nt i f f  t o  e s t a bl i s h t ha t  t he  e mpl oye r ’ s

r e a s on i s  a  pr e t e xt  or  ?not  wor t hy of  be l i e f . ?  I d .

The  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he

Cha nc e l l or ’ s  f i ndi ng t ha t  t he  pl a i nt i f f  wa s  t he  obj e c t  of  a ge

a nd s e x di s c r i mi na t i on.   T. R. A. P.  Rul e  13( d) .   De f e nda nt ’ s

a r gume nt  t ha t  pl a i nt i f f ’ s  de mot i ons  di d not  c ons t i t ut e

?a dve r s e  e mpl oyme nt  de c i s i ons ? a s  r e qui r e d f or  a  pr i ma  f a c i e

c a s e ,  be c a us e  he r  s a l a r y wa s  not  r e duc e d,  i s  wi t hout  me r i t .  

The  c ons t a nt  r e duc t i on i n  he r  dut i e s  a nd pr e s t i ge  a t  t he  ba nk

we r e  ?ma t e r i a l l y  a dve r s e  c ha nge s ? i n  he r  t e r ms  a nd c ondi t i ons

of  e mpl oyme nt  s uf f i c i e nt  t o  qua l i f y  a s  di s c r i mi na t or y a c t i ons .  

Se e  Kauf f man v .  Ke nt  St at e  Uni v . ,  815 F. Supp.  1077,  1084

( N. D. Ohi o 1993) .   The  a r gume nt  t ha t  Pl a i nt i f f  wa s  not

qua l i f i e d f or  t he  j ob t ha t  wa s  t a ke n a wa y f r om he r  i s  not

s uppor t e d by t he  e vi de nc e  of  he r  ye a r s  of  e xpe r i e nc e  i n  t hi s

pos i t i on a nd t he  Cha nc e l l or  r e j e c t e d t hi s  out  of  ha nd,  f i ndi ng

t he  e vi de nc e  not  t o  be  c r e di bl e .   

The  r e a s ons  of f e r e d by de f e nda nt  f or  he r  de mot i ons

we r e  he r  a l l e ge d di f f i c ul t y  wor ki ng wi t h pe opl e ,  whi c h

r e s ul t e d i n  s ubs t a nt i a l  e mpl oye e  t ur nove r .   The  Cha nc e l l or

f ound t ha t  t he s e  i mpr e s s i ons  of  pl a i nt i f f  we r e  due  t o  t he
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pol i c i e s  put  i n  pl a c e  by Ba nk Pr e s i de nt  Ki r k,  s pe c i f i c a l l y  t he

pol i c y of  hi r i ng ?f ul l - t i me  pa r t - t i me ? t e l l e r s  who wor ke d f ul l -

t i me  but  we r e  not  of f e r e d be ne f i t s .   The  Cha nc e l l or  f ound t ha t

t he  pl a i nt i f f  wa s  not  r e s pons i bl e  f or  t he s e  pr obl e ms  a nd t ha t

t he  pr of f e r e d r e a s ons  we r e  pr e t e xt s .   The s e  f i ndi ngs  a r e

s uppor t e d by t he  t e s t i mony of  boa r d me mbe r s  t ha t  pl a i nt i f f  wa s

not  r e a l l y  c ons i de r e d pa r t  of  t he  s e ni or  ma na ge me nt  a nd by t he

ba nk pr e s i de nt  Kr e i s  t ha t  he  f e l t  s he  ha d r i s e n a s  f a r  a s  s he

wa s  goi ng t o  a t  t he  ba nk.   The  f i ndi ngs  of  t he  t r i a l  c our t

t ha t  de f e nda nt s  vi ol a t e d THRA a r e  s uppor t e d by t he  e vi de nc e .  

T. R. A. P.  Rul e  13( d) .   Se e  He l d v .  Gul f  Oi l  Co. ,  684 F. 2d 427,

429 ( 1982) .

Ne xt ,  de f e nda nt s  i ns i s t  t ha t  t he  Cha nc e l l or  e r r e d i n

a ppl yi ng t he  ?c ont i nui ng vi ol a t i on? t he or y t o  e xt e nd r e l i e f  t o

pl a i nt i f f ,  whi c h woul d ot he r wi s e  be  ba r r e d by t he  s t a t ut e  of

l i mi t a t i ons .   

The  c onc e pt  of  t he  ?c ont i nui ng vi ol a t i on? ha s  be e n

a dopt e d by Te nne s s e e  f r om f e de r a l  c a s e  l a w,  a s  a  me a ns  f or

de a l i ng wi t h di s c r i mi na t i on whi c h ma y not  be  i mme di a t e l y

a ppa r e nt  t o  t he  vi c t i m.   Spi c e r  v .  Be aman Bot t l i ng Co. ,  937

S. W. 2d 884,  889 ( Te nn.  1996) .   The  doc t r i ne  of  c ont i nui ng

vi ol a t i ons  pr ovi de s  t ha t  a  pl a i nt i f f  ma y be  gr a nt e d r e l i e f  f or

a  t i me - ba r r e d a c t  by l i nki ng a  s e r i e s  of  r e l a t e d a c t s ,  one  or

mor e  of  whi c h f a l l s  wi t hi n t he  l i mi t a t i ons  pe r i od.   Spi c e r  a t

886;   Se l an v .  Ki l e y ,  969 F. 2d 560,  564 ( 7t h Ci r . 1992) .   The

Te nne s s e e  Supr e me  Cour t  e xpl a i ne d t he  r e a s ons  whi c h c our t s

ha ve  gi ve n f or  a dopt i ng t hi s  doc t r i ne :   

Fi r s t ,  t he y e mpha s i z e  t ha t  Ti t l e  VI I  i s  a  r e me di a l
s t a t ut e  de s i gne d t o e l i mi na t e  di s c r i mi na t i on a nd
ma ke  pa r t i e s  whol e .   Se c ond,  t he y s t r e s s  t ha t



2  Ap p e l l a n t  a n d  Ap p e l l e e  b o t h  s p e n d  p o r t i o n s  o f  t h e i r  b r i e f  a r g u i n g  

r e g a r d i n g  wh i c h  s t a t u t e  o f  l i mi t a t i o n s  wo u l d  a p p l y .   I n  t h e  p a s t ,  THRA

c a s e s  h a d  u s e d  T. C. A.  §  2 8 - 3 - 1 0 4 ( a ) ,  t h e  g e n e r a l  s t a t u t e  o f  l i mi t a t i o n s

o n  p e r s o n a l  t o r t  a c t i o n s .   Ac t i o n s  we r e  r e q u i r e d  t o  b e  b r o u g h t  wi t h i n

o n e  y e a r  a f t e r  t h e  c a u s e  o f  a c t i o n  a c c r u e d .   Th e  THRA wa s  t h e n  a me n d e d

t o  i n c l u d e  i t s  o wn  l i mi t a t i o n s  p e r i o d ,  a s  q u o t e d  a b o v e .   T. C. A.  §  4 - 2 1 -

3 1 1 ( d )  ( Su p p . 1 9 9 6 ) .   Th e  a me n d e d  s t a t u t e  we n t  i n t o  e f f e c t  o n  Ma y  2 2 ,

1 9 9 2 .   As  Pl a i n t i f f ’ s  c o mp l a i n t  a s k e d  f o r  r e l i e f  f o r  i n c i d e n t s  a f t e r

t h i s  p o i n t ,  h e r  c a s e  i s  c o v e r e d  b y  t h i s  a me n d me n t .

No t e  t h a t  t h i s  d e t e r mi n a t i o n  i s  d o e s  n o t  e f f e c t  t h e  o u t c o me  o f  t h e  c a s e  

b e c a u s e  b o t h  l i mi t a t i o n s  p e r i o d s  a r e  f o r  o n e  y e a r  a n d  b o t h  i n c o r p o r a t e

t h e  c o n t i n u i n g  v i o l a t i o n  t h e o r y ,  e i t h e r  t h r o u g h  c a s e  l a w ( T. C. A.  §  2 8 - 3 -

1 0 4 ( a ) )  o r  i mp l i c i t  i n  t h e  s t a t u t o r y  l a n g u a g e  ( T. C. A.  §  4 - 2 1 - 3 1 1 ( d ) )  .

S p i c e r ,  n . 6 ;  We b e r  v .  Mo s e s ,  9 3 8  S. W. 2 d  3 8 7 ,  n .  4  ( Te n n .  1 9 9 6 ) .
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e mpl oye e s  a r e  ge ne r a l l y  l a y pe opl e  a nd a r e  una wa r e
t ha t  t he y mus t  a c t  qui c kl y or  r i s k l os i ng t he i r
c a us e  of  a c t i on.   Of t e n e mpl oye e s  f e a r  r e pr i s a l  or
t ur n t o  ot he r s  f or  he l p,  a nd i n  s o doi ng,  de l a y
a c t i on on t he i r  c a us e  unt i l  t he  s t a t ut e  ha s  e xpi r e d.  
Fi na l l y ,  a nd pe r ha ps  mos t  i mpor t a nt l y ,  t hos e  c our t s
r e c ogni z e  t ha t  ma ny di s c r i mi na t or y a c t s  c a nnot  be
vi e we d a s  di s c r e t e  i nc i de nt s ,  a nd of t e n unf ol d
r a t he r  t ha n oc c ur ,  ma ki ng i t  di f f i c ul t  t o pr e c i s e l y
pi npoi nt  t he  t i me  whe n t he y t a ke  pl a c e .   

Spi c e r  a t  889.

The  c r uc i a l  i s s ue  i s  whe t he r  t he  na t ur e  of  t he

di s c r i mi na t or y a c t s  we r e  ?not  a ppa r e nt  whe n t he y we r e

c ommi t t e d but  be c a me  s o whe n vi e we d i n  t he  l i ght  of  t he  l a t e r

a c t s . ?  Mos k owi t z  v .  Tr us t e e s  of  Pur due  Uni v e r s i t y ,  5  F. 3d

279,  282 ( 7t h Ci r .  1993) .

The  l i mi t a t i ons  pe r i od f or  f i l i ng s ui t  whe n

pl a i nt i f f  i ns t i t ut e d t hi s  a c t i on wa s  c ont a i ne d i n T. C. A.

§4- 21- 311( d) ,  whi c h r e qui r e d t ha t  s ui t  be  f i l e d ?wi t hi n one

( 1)  ye a r  a f t e r  t he  a l l e ge d di s c r i mi na t or y pr a c t i c e  c e a s e s . ?2 

Pl a i nt i f f s  a c t i on wa s  f i l e d on J une  29,  1994,  a nd t o  e s t a bl i s h

t ha t  he r  s ui t  wa s  t i me l y f i l e d,  s he  ha d t o  pr ove  t ha t  a

di s c r i mi na t or y a c t  oc c ur r e d on or  a f t e r  J une  29,  1993.   She

ha s  me t  t hi s  r e qui r e me nt ,  i n  t he  f or m of  t he  Ma r c h 1994

de mot i on f r om t he  he a d of  Cus t ome r  Re l a t i ons  De pa r t me nt  t o

wor k t ha t  c a n be  de s c r i be d a s  c l e r i c a l .



3  S p i c e r  d i s c u s s e d  t wo  b r a n c h e s  o f  t h e  c o n t i n u i n g  v i o l a t i o n  d o c t r i n e .  

Th e  f i r s t  c a t e g o r y  i s  f o u n d  wh e r e  t h e r e  i s  e v i d e n c e  o f  p r e s e n t

d i s c r i mi n a t o r y  a c t i v i t y ,  f o r  e x a mp l e  wh e r e  d i s p a r a t e  wo r k  a s s i g n me n t s  o r

p a y  r a t e s  a r e  i mp o s e d  o n  s i mi l a r l y  s i t u a t e d  e mp l o y e e  g r o u p s .   Th i s

c a t e g o r y  i s  s o me t i me s  c a l l e d  ?s e r i a l ? c o n t i n u i n g  v i o l a t i o n s .   Th e  s e c o n d

c a t e g o r y  i s  u s e d  wh e r e  t h e r e  h a s  b e e n  a  l o n g s t a n d i n g  a n d  d e mo n s t r a b l e

p o l i c y  o f  d i s c r i mi n a t i o n ,  s u c h  a s  a n  e s t a b l i s h e d  p a t t e r n  o f  p a y i n g  me n

mo r e  t h a n  wo me n .  Th i s  c a t e g o r y  i s  s o me t i me s  c a l l e d  a  ?s y s t e mi c ?
v i o l a t i o n .   Pl a i n t i f f ’ s  c l a i m d o e s  n o t  p r e s e n t  e v i d e n c e  o f  a n

o v e r r e a c h i n g  p o l i c y  o n  t h e  p a r t  o f  t h e  b a n k .   Th e r e f o r e ,  we  mu s t

d e t e r mi n e  wh e t h e r  i t  me e t s  t h e  c r i t e r i a  f o r  a  s e r i a l  v i o l a t i o n .
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The  que s t i on t hus  be c ome s  whe t he r  t he  e a r l i e r

vi ol a t i ons  c a n be  ?l i nke d?3 t o  t hi s  1994 de mot i on.   The  i nqui r y

i s  whe t he r  t he  e a r l i e r  a c t s  we r e  ?r e l a t e d c l os e l y e nough t o

c ons t i t ut e  a  c ont i nui ng vi ol a t i on? or  we r e  ?me r e l y di s c r e t e ,

i s ol a t e d,  a nd c ompl e t e d a c t s  whi c h mus t  be  r e ga r de d a s

i ndi vi dua l  vi ol a t i ons . ?  Be r r y  v .  Boar d of  Supe r v i s or s  of

L. S. U. ,  715 F. 2d 971,  981 ( 5t h Ci r .  1983) .   To ma ke  t hi s

di s t i nc t i on,  Spi c e r  c i t e d a ppr ovi ngl y of  t he  f a c t or s  put  f or t h

i n Be r r y :   

The  f i r s t  i s  s ubj e c t  ma t t e r .   Do t he  a l l e ge d a c t s
i nvol ve  t he  s a me  t ype  of  di s c r i mi na t i on,  t e ndi ng t o
c onne c t  t he m i n a  c ont i nui ng vi ol a t i on?   The  s e c ond
i s  f r e que nc y.   Ar e  t he  a l l e ge d a c t s  r e c ur r i ng ( e . g . ,
a  bi - we e kl y pa yc he c k)  or  mor e  i n  t he  na t ur e  of  a n
i s ol a t e d wor k a s s i gnme nt  or  e mpl oyme nt  de c i s i on?  
The  t hi r d f a c t or ,  pe r ha ps  of  mos t  i mpor t a nc e ,  i s
de gr e e  of  pe r ma ne nc e .   Doe s  t he  a c t  ha ve  t he  de gr e e
of  pe r ma ne nc e  whi c h s houl d t r i gge r  a n e mpl oye e ’ s
a wa r e ne s s  of  a nd dut y t o  a s s e r t  hi s  or  he r  r i ght s ,
or  whi c h s houl d i ndi c a t e  t o  t he  e mpl oye e  t ha t  t he
c ont i nue d e xi s t e nc e  of  t he  a dve r s e  c ons e que nc e s  of
t he  a c t  i s  t o  be  e xpe c t e d wi t hout  be i ng de pe nde nt  on
a  c ont i nui ng i nt e nt  t o  di s c r i mi na t e ?

Be r r y  a t  981.   

The  i mpor t a nc e  of  t he  t hi r d f a c t or  ha s  be e n s t r e s s e d,  a s  a

c our t  e xa mi ne s :   

Wha t  j us t i f i e s  t r e a t i ng a  s e r i e s  of  s e pa r a t e
vi ol a t i ons  a s  a  c ont i nui ng vi ol a t i on?   Onl y t ha t  i t
woul d ha ve  be e n unr e a s ona bl e  t o  r e qui r e  t he
pl a i nt i f f  t o  s ue  s e pa r a t e l y on e a c h one .   I n  a
s e t t i ng of  a l l e ge d di s c r i mi na t i on,  o r di na r i l y t hi s
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wi l l  be  be c a us e  t he  pl a i nt i f f  ha d no r e a s on t o
be l i e ve  he  wa s  a  vi c t i m of  di s c r i mi na t i on unt i l  a
s e r i e s  of  a dve r s e  a c t i ons  e s t a bl i s he d a  vi s i bl e
pa t t e r n of  di s c r i mi na t or y t r e a t me nt .  

Mal hot r a v .  Cot t e r  & Co. ,  885 F. 2d 1305,  1310 ( 7t h Ci r .  1989) .

Al t hough t he  Cha nc e l l or  f ound t ha t  t he

di s c r i mi na t i on be ga n wi t h t he  J une  1991 r e or ga ni z a t i on of  t he

ba nk,  i t  i s  c l e a r  t ha t  pl a i nt i f f  wa s  not  t he n a wa r e  t ha t  he r

c ha nge  of  pos i t i on wa s  t he  r e s ul t  of  di s c r i mi na t i on.   She

unde r s t ood t he  move  t o  be  ?l a t e r a l ? i n  na t ur e  a nd r e c e i ve d a n

i nc r e a s e  i n  s a l a r y t ha t  ye a r .

He r  f e e l i ngs  t ha t  a l l  wa s  not  we l l  wi t h he r

e mpl oyme nt  s i t ua t i on be ga n i n  J a nua r y 1992,  whe n s he  wa s  not

na me d i n  t he  c ompa ny pr os pe c t us  a nd l e a r ne d t ha t  he r  s a l a r y

wa s  s i gni f i c a nt l y  l owe r  t ha n ot he r s  i n  s e ni or  ma na ge me nt .   She

kne w t ha t  t he r e  wa s  a  pr obl e m by Se pt e mbe r  of  1992,  whe n he r

t i t l e  wa s  downgr a de d f r om Se ni or  Vi c e  Pr e s i de nt  t o  Vi c e

Pr e s i de nt ,  a nd s he  wa s  no l onge r  be i ng gi ve n a s s i gnme nt s  a nd

wa s  be i ng e xc l ude d f r om me e t i ngs ,  a nd s e c r e t a r i e s  a s s i gne d t o

he r  we r e  doi ng ot he r s ’  wor k i ns t e a d.   She  r e c e i ve d a  ne ga t i ve

pe r f or ma nc e  e va l ua t i on,  a nd wa s  no l onge r  t o  r e por t  t o  t he

Pr e s i de nt  of  t he  ba nk.   Al t hough s he  kne w he r  55t h bi r t hda y

wa s  c omi ng up a nd l ooke d i nt o t he  r e t i r e me nt  be ne f i t s  f or

whi c h s he  woul d be  e l i gi bl e ,  a t  t hi s  poi nt  no me mbe r  of  s e ni or

ma na ge me nt  ha d i ni t i a t e d a  di s c us s i on of  he r  r e t i r e me nt  or

me nt i one d he r  a ge  a s  a  l i a bi l i t y .

I t  wa s  not  unt i l  a ppr oxi ma t e l y Augus t  of  1993,  whe n

he r  of f i c e  ha d be e n move d f r om t he  e xe c ut i ve  s ui t e  t o  a

downt own of f i c e  a nd he r  por t f ol i o  of  dut i e s  ha d be e n c ha nge d

a nd na r r owe d a ga i n,  t ha t  s he  wa s  pr e s s ur e d t o  r e t i r e .   Thi s
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pr e s s ur e  t ook t he  f or m of  t he  ba nk pr e s i de nt ’ s  s e c r e t a r y

r e pe a t e dl y a s ki ng he r  i f  s he  wa s  goi ng t o  r e t i r e .   I t  a l s o

oc c ur r e d whe n s he  ha d a  c onve r s a t i on wi t h he r  s upe r vi s or  i n

whi c h s he  s t a t e d t ha t  t he s e  a c t i ons  l ooke d l i ke  a not he r

de mot i on a nd t ha t  i t  wa s  obvi ous  t ha t  t he y wa nt e d t o  ?ge t  r i d?

of  he r .   He r  s upe r vi s or ’ s  r e s pons e  wa s  ?[ o] h,  I  j us t  ha ppe n t o

ha ve  t ha t  r e t i r e me nt  pa pe r  t ha t  wa s  t a l ke d a bout  e a r l i e r . ? 

Thi s  i s  t he  poi nt  a t  whi c h s he  c oul d be  de e me d a wa r e  of  t he

di s c r i mi na t or y na t ur e  of  he r  de mot i ons .   Se e  Hul l  v .  Cuy ahoga

Val l e y  Bd.  of  Educ . ,  926 F. 2d 505 ( 6t h Ci r .  1991) ( ?a  c our t

s houl d de t e r mi ne  wha t  e ve nt  s houl d ha ve  a l e r t e d t he  a ve r a ge

l a y pe r s on t o  pr ot e c t  hi s  r i ght s ?,  quot i ng Conl i n v .

Bl anc har d ,  890 F. 2d 811,  815 ( 6t h Ci r .  1989) ) ;  c f .  Egan v .

Pal os  Communi t y  Hos pi t al ,  889 F. Supp.  331 ( N. D. I l l .  1995) ( no

c ont i nui ng vi ol a t i on t o  s a ve  a ge  di s c r i mi na t i on c l a i m whe r e

pl a i nt i f f  wa s  put  on not i c e  of  t he  pr obl e m e a r l y  on i n  he r

e mpl oyme nt  by s upe r vi s or ’ s  r e ma r ks  t ha t  ?a  l ot  of  c ha nge s  ha d

t o be  ma de  a nd t ha t  onl y young pe opl e  c oul d ma ke  c ha nge s . ?) .

Us i ng t he  mor e  s pe c i f i c  Be r r y  a na l ys i s ,  t he  a l l e ge d

a c t s  do i nvol ve  t he  s a me  t ype  of  di s c r i mi na t i on,  a  s e r i e s  of

de mot i ons .   The  s t e a dy r e c ur r e nc e  of  t he  a c t s ,  i s  l e s s

f a vor a bl e  t o  pl a i nt i f f ,  a s  t he  de mot i ons  t ook pl a c e  i n  a n

i r r e gul a r  f a s hi on ove r  4  ye a r s .   Howe ve r ,  t he  t hi r d a nd mos t

i mpor t a nt  f a c t or ,  t he  de gr e e  of  pe r ma ne nc e  t r i gge r i ng a n

e mpl oye e ’ s  a wa r e ne s s  a nd dut y t o  a s s e r t  hi s / he r  r i ght s ,  i s  not

e s t a bl i s he d unt i l  t he  Augus t  1993 r e t i r e me nt  di s c us s i on.  

Al t hough t he  pr e vi ous  a c t i ons  by t he  ba nk we r e  not

pa r t i c ul a r l y  t e mpor a r y i n  na t ur e ,  s he  ha d no r e a s on t o  a s s ume

t ha t  ha r d wor k woul d not  t ur n t he  s i t ua t i on a r ound.   Gl as s  v .
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Pe t r o- Te x  Che mi c al  Cor p. ,  757 F. 2d 1554,  1562 ( 5t h. Ci r .  1985) .  

The  Cha nc e l l or  c ha r a c t e r i z e d t he  di s c r i mi na t i on a s  ?gr a dua l

a nd i ns i di ous ?,  a nd we  c onc l ude  he r  dut y t o  a s s e r t  a

di s c r i mi na t i on c a s e  wa s  not  t r i gge r e d unt i l  s he  kne w t ha t  he r

a ge  a nd ge nde r  ha d pl a ye d a  r ol e  i n  t he  de mot i ons .   I d .  

Ac c or d Vak har i a v .  Li t t l e  Co.  of  Mar y  Hos p. ,  917 F. Supp.  1282,

1294 ( N. D. I l l .  1996) ;   c f .  Be r r y  ( pl a i nt i f f  wa s  a wa r e  of  a nd

be l i e ve d t ha t  s e x di s c r i mi na t i on wa s  t he  r e a s on f or  t he

uni ve r s i t y’ s  pr a c t i c e s  f or  ye a r s  be f or e  s he  f i l e d s ui t ) .

We  be l i e ve  pl a i nt i f f ’ s  s i t ua t i on i s  one  i n whi c h t he

c ont i nui ng vi ol a t i on t he or y i s  j us t i f i e d,  i . e . ,  whe r e  t he

pl a i nt i f f  i s  una wa r e  t ha t  he / s he  i s  t he  vi c t i m of

di s c r i mi na t i on unt i l  s e ve r a l  di s c r i mi na t or y a c t s  ha ve  a l r e a dy

t a ke n pl a c e .   Se e  Mal hot r a  a t  1310.

Da ma ge s  c a n be  a s s e s s e d f or  c onduc t  t ha t  wa s  pa r t  of

t he  c ont i nui ng vi ol a t i on a nd oc c ur r e d out s i de  t he  l i mi t a t i ons

pe r i od.   Be r r y  a t  980;  Sabr e e  v .  Uni t e d Br ot he r hood of

Car pe nt e r s  and J oi ne r s  Loc al  No.  33,  921 F. 2d 396,  401 ( 1s t

Ci r .  1990) . ;   Mc Ke nz i e  v .  Sawy e r ,  684 F. 2d 62,  72 ( D. C. Ci r .

1982) ;   Fe r ne r  v .  Vi l l age  of  She f f i e l d ,  656 F. Supp.  1017

( N. D. Ohi o 1987) .   The  r e me dy s houl d r e pr e s e nt  a  r e a s ona bl e

a t t e mpt  t o  r e s t or e  pl a i nt i f f  t o  a  pos i t i on whe r e  s he  woul d

ha ve  be e n,  a bs e nt  t he  unl a wf ul  di s c r i mi na t i on.   Al be r mar l e

Pape r  Co.  v .  Moody ,  422 U. S.  405,  421,  95 S. Ct .  2362,  2373

( 1975) .

The  Tr i a l  Cour t  ba s e d i t s  a s s e s s me nt  of  da ma ge s  on a

c ompa r i s on wi t h t he  c ompe ns a t i on r e c e i ve d by Don Os bor ne ,  t he

e mpl oye e  who t ook ove r  pl a i nt i f f ’ s  de pa r t me nt  i n  t he  1991

r e or ga ni z a t i on.   Thi s  c ompe ns a t i on i nc l ude d t he  di f f e r e nc e s  i n



4 Th i s  f i g u r e  i n c o r p o r a t e d  t h e  d i f f e r e n c e s  i n  t h e  Fr a z i e r  a n d  Os b o r n e  

s a l a r i e s  f o r  t h e  s e c o n d  h a l f  o f  1 9 9 2 ,  a l l  o f  1 9 9 3  a n d  1 9 9 4 ,  a n d  e l e v e n -

t we l f t h s  o f  1 9 9 5 .   Th i s  t i me  p e r i o d  c o r r e s p o n d s  wi t h  Fr a z i e r ’ s  1 9 9 2

d e mo t i o n  t o  t h e  1 9 9 5  me r g e r  o f  He r i t a g e  Fe d e r a l  a n d  F i r s t  Ame r i c a n .

5  Th i s  f i g u r e  h a s  a l s o  b e e n  p r o r a t e d  t o  e x c l u d e  t h e  f i r s t  h a l f  o f  1 9 9 1

a n d  l a s t  mo n t h  i n  1 9 9 5 .   Th e  Tr i a l  Co u r t  c a l c u l a t e d  t h i s  p r o r a t i o n  b y

t a k i n g  t h e  n u mb e r  o f  mo n t h s  f o r  wh i c h  Fr a z i e r  s h o u l d  h a v e  b e e n  g r a n t e d

t h e  c o mp e n s a t i o n  ( J u n e  1 9 9 2  t o  No v .  1 9 9 5  = 4 2  mo n t h s )  a n d  t h e  n u mb e r  o f

mo n t h s  i n  wh i c h  Os b o r n e  r e c e i v e d  t h e  c o mp e n s a t i o n  ( J u l y  1 9 9 1  t o  No v .

1 9 9 5  = 5 3  mo n t h s ) .   Th e  t o t a l  v a l u e  o f  t h e  c o mp e n s a t i o n  ( $ 2 , 0 1 7 , 6 0 0 )  wa s

mu l t i p l i e d  b y  4 2 / 5 3  t o  r e a c h  t h e  a wa r d  o f  $ 1 , 5 9 8 , 8 5 6 .  
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t he i r  s a l a r i e s  of  $328, 366 4.   St oc k opt i ons ,  s t oc k gr a nt s ,  a

s e ve r a nc e  pa c ka ge ,  a nd r e t i r e me nt  be ne f i t s ,  we r e  a wa r de d i n

t he  a mount  of  $1, 598, 856. 5  Da ma ge s  we r e  a l s o a wa r de d f or

humi l i a t i on a nd e mba r r a s s me nt ,  i n  t he  a mount  of  $50, 000. 00,

a nd f or  a t t or ne y’ s  f e e s  of  $264, 228. 28.   Pr e j udgme nt  i nt e r e s t

a nd f r ont  pa y we r e  not  a wa r de d.   The  t ot a l  a wa r d wa s

$2, 241, 450. 28.

The s e  a s s e s s me nt s  we r e  ba s e d on t he  t e s t i mony of

Pl a i nt i f f ’ s  wi t ne s s ,  Na t ha n Bot t s ,  who r e vi e we d f i na nc i a l

s t a t e me nt s  a nd t e s t i f i e d a s  t o  t he  c ompe ns a t i on r e c e i ve d by

Don Os bor ne .   De f e nda nt s  a r gue  t ha t  e vi de nc e  of  da ma ge s  a r e

s pe c ul a t i ve .   Howe ve r ,  we  c a nnot  a gr e e  a nd f i nd t ha t  t he

e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  a s s e s s me nt  of

da ma ge s  by t he  Cha nc e l l or .   Lov e day  v .  Bar ne s ,  909 S. W. 2d 448

( Te nn. App.  1995) ;   J e nni ngs  v .  Hay e s ,  787 S. W. 2d 1 ( Te nn. App.

1989) ( s pe c ul a t i ve  da ma ge s  a r e  pr ohi bi t e d whe n t he  e xi s t e nc e  of

da ma ge s  i s  unc e r t a i n,  not  whe n t he  a mount  of  t he  da ma ge  i s

unc e r t a i n. )

Pl a i nt i f f  a l s o r a i s e s  i s s ue s  a s  t o  t he  da ma ge s ,  a nd

c l a i ms  t ha t  t he  Tr i a l  Cour t  e r r e d i n  not  a wa r di ng a  c ons ul t i ng

pa yme nt  e a r ne d by Os bor ne ,  pr e j udgme nt  i nt e r e s t ,  a nd f r ont

pa y.   The  de t e r mi na t i on not  t o  a wa r d da ma ge s  f or  t he
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c ons ul t i ng a gr e e me nt  i s  a  f i ndi ng of  f a c t  e nt i t l e d t o  a

pr e s umpt i on of  c or r e c t ne s s  a nd i s  not  pr e ponde r a t e d a ga i ns t  on

our  r e vi e w.   Lov e day .   The  de c i s i on not  t o  gr a nt  pr e j udgme nt

i nt e r e s t  i s  wi t hi n t he  s ound di s c r e t i on of  t he  t r i a l  c our t  a nd

wi l l  not  be  di s t ur be d on a ppe a l  unl e s s  t he  r e c or d r e ve a l s  a

ma ni f e s t  a bus e  of  di s c r e t i on.   Spe nc e r  v .  A- 1 Cr ane  Se r v i c e ,

I nc . ,  880 S. W. 2d 938 ( Te nn.  1994) .   No a bus e  of  di s c r e t i on i s

f ound on t hi s  r e c or d.   The  Cha nc e l l or  r e f us e d t o  gr a nt  f r ont

pa y be c a us e  he  de t e r mi ne d t ha t  t he  ha r m e nde d wi t h t he  1995

me r ge r  of  He r i t a ge  Fe de r a l  a nd Fi r s t  Ame r i c a n.   Fr ont  pa y ma y

be  gr a nt e d whe r e  r e i ns t a t e me nt  i s  not  f e a s i bl e .   Cof f e y  v .

Fay e t t e  Tubul ar  Pr oduc t s ,  929 S. W. 2d 326, 332 ( Te nn.  1996) .  

But  a n a wa r d of  f r ont  pa y i s  l i mi t e d by t he  ?e s t i ma t e d

r e ma i ni ng t e nur e  pl a i nt i f f  woul d ha ve  e nj oye d wi t h hi s  c ompa ny

a bs e nt  t he  di s c r i mi na t or y c onduc t . ?  Sandl i n v .  Cor por at e

I nt e r i or s ,  I nc . ,  972 F. 2d 1212,  1215 ( 10t h Ci r .  1992) .   Gi ve n

t he  e l i mi na t i on of  He r i t a ge  a s  a  c or por a t e  e nt i t y,  we  f i nd no

ba s i s  t o  r e ve r s e  t he  Cha nc e l l or  on t hi s  i s s ue .

Ac c or di ngl y,  t he  j udgme nt  of  t he  Cha nc e r y Cour t  i s

a f f i r me d wi t h c os t s  of  t he  a ppe a l  a s s e s s e d t o  a ppe l l a nt s  a nd

t he  c a us e  r e ma nde d.   

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:
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___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


