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I N THE COURT OF APPEALS

HARRY WRI GHT Mc CLURG,            ) BLOUNT GENERAL SESSI ONS
                                ) C. A.  NO.  03A01- 9611- GS- 00348
                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WI LLI AM R.  BREWER
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )   VACATED I N PART AND
ANNI E LOU SMI TH Mc CLURG,         ) REMANDED WI TH I NSTRUCTI ONS
                                )  
          De f e nda nt - Appe l l a nt    )

CHARLES DUNGAN,  Dunga n & Me a r e s ,  Ma r yvi l l e ,  f or  Appe l l a nt .

PERRY P.  PAI NE,  J R. ,  Pa i ne ,  Ga r r e t t  & Br a y,  Ma r yvi l l e ,  f or
Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a  di vor c e  a c t i on.   No i s s ue  i s  ma de  r e l a t i ng t o t he

di vor c e  i t s e l f .   The  c ont r ove r s y be t we e n t he  pa r t i e s  r e l a t e s  t o  t he
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c our t ' s  di vi s i on of  t he  ma r i t a l  a s s e t s .   Upon c ons i de r a t i on,  we  a r e

of  t he  opi ni on t ha t  t he  j udgme nt  of  t he  t r i a l  c our t  f a i l s  t o

pr ovi de  f or  a n e qui t a bl e  di vi s i on of  pr ope r t y be t we e n t he  pa r t i e s .

Ac c or di ngl y,  we  r e ma nd t he  c a s e  t o t he  t r i a l  c our t  wi t h i ns t r uc -

t i ons .

The  a ppe l l a nt  s t a t e s  he r  i s s ue s  a s  f ol l ows :

1. Di d t he  c our t  e r r  i n  a wa r di ng t he  pl a i nt i f f  a l l  of
t he  c a s h  a s s e t s  of  t he  pa r t i e s ?

2. Di d t he  c our t  e r r  i n  t he  a mount  of  pe r i odi c  a l i mony
a wa r de d t o  t he  de f e nda nt ?

3. Di d t he  c our t  e r r  i n  f a i l i ng t o  a wa r d t he  de f e nda nt
a t t or ne y ' s  f e e s  or  s uf f i c i e nt  pr ope r t y f r om whi c h
t o pa y t he  s a me ?

Thi s  wa s  a  ma r r i a ge  of  s ome  s i xt e e n ye a r s  dur a t i on.   At  t he

t i me  of  t he  ma r r i a ge ,  t he  a ppe l l e e  ( hus ba nd)  wa s  s i xt y- t hr e e  ye a r s

of  a ge  a nd t he  a ppe l l a nt  ( wi f e )  f i f t y- s e ve n ye a r s  of  a ge .   Dur i ng

t he  ma r r i a ge ,  bot h pa r t i e s  ha d r e gul a r  i nc ome ,  howe ve r ,  t he  i nc ome

of  t he  hus ba nd e xc e e de d t ha t  of  t he  wi f e .   Bot h  pa r t i e s  br ought

s e pa r a t e  pr ope r t i e s  i nt o t he  ma r r i a ge .

I n ma ki ng a  di vi s i on of  t he  ma r i t a l  pr ope r t y,  t he  c our t  i n  i t s

me mor a ndum opi ni on di vi de d t he  pr ope r t y a s  f ol l ows :

Wi t h r e ga r d t o  t he  pa r t i e s  ma r i t a l  pr ope r t y,  t he
mos t  va l ua bl e  i t e ms  of  ma r i t a l  pr ope r t y a r e  t he  e nha nc e d
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va l ue s  of  t he  s e pa r a t e  r e a l  pr ope r t y owne d by t he  pa r t i e s
pr i or  t o  t he  ma r r i a ge .   The r e  a r e  ot he r  i t e ms  of  ma r i t a l
pr ope r t y whi c h c ons i s t  of  s ome  pe r s ona l  pr ope r t y whi c h
ha ve  l i t t l e ,  i f  a ny,  va l ue  whe n c ompa r e d t o  t he  i nc r e a s e d
va l ue s  of  t he  pa r t i e s  r e a l  e s t a t e .   The  c our t  f i nds  t ha t
a n e qui t a b l e  d i vi s i on of  t he  pa r t i e s '  ma r i t a l  a s s e t s
s ha l l  be  t ha t  e a c h pa r t y  s ha l l  be  a wa r de d t he  i nc r e a s e  i n
va l ue  of  hi s  or  he r  s e pa r a t e  r e a l  pr ope r t y,  f r e e  f r om a ny
c l a i m of  t he  ot he r .   Fur t he r ,  e a c h pa r t y  s ha l l  r e t a i n  a l l
pe r s ona l  pr ope r t y i n  hi s  or  he r  r e s pe c t i ve  pos s e s s i ons
i nc l udi ng a ny a nd a l l  f ur ni t ur e  a nd f ur ni s hi ngs ,  mone ys ,
a nd/ or  ba nk a c c ount s .

Subs e que nt  t o  t he  e nt r y of  t he  c our t ' s  f i na l  j udgme nt ,  t he

wi f e  f i l e d a  mot i on a s ki ng t he  c our t  t o  a me nd i t s  f i ndi ngs  a nd t o

ma ke  a ddi t i ona l  f i ndi ngs  r e l a t i ng t o  t he  pa r t i e s  c a s h a c c ount s ,  a

de bt  owe d t o  t he m by a  t hi r d pa r t y  a nd va r i ous  ot he r  i t e ms  of

pe r s ona l  pr ope r t y.   The  mot i on t o  a l t e r  or  a me nd wa s  ove r r ul e d i n

a l l  ma t e r i a l  r e s pe c t s .   The  c our t  ma de  a ddi t i ona l  f i ndi ngs  a s

f ol l ows :

. . .  The  c our t  doe s  f i nd t ha t  a t  t he  t i me  of  t he  ma r r i a ge
t he  de f e nda nt  [ wi f e ]  di d ha ve  a  ba nk a c c ount  whi c h wa s
he r  s e pa r a t e  pr ope r t y.   The  c our t  f ur t he r  f i nds  t ha t  t he
pl a i nt i f f  [ hus ba nd]  ha d s e pa r a t e  a c c ount s  a nd ot he r
a s s e t s  whi c h we r e  s ubs t a nt i a l l y  gr e a t e r  t ha n t he  de f e n-
da nt ' s  a t  t he  t i me  of  t he  ma r r i a ge .   The  c our t  f ur t he r
f i nds  t ha t  t he  c a s h i n  t he  ba nks  a t  t he  t i me  of  t he
s e pa r a t i on wa s  a  ma r i t a l  a s s e t ,  but  be c aus e  of  t he  amount
of  gr e at e r  as s e t s  br ought  i nt o t he  mar r i age  by t he
pl ai nt i f f  t han t he  de f e ndant  and t he  gr e at e r  amount  of
t he  s our c e  of  i nc ome  of  t he  pl ai nt i f f  t han t he  de f e ndant
dur i ng t he  mar r i age ,  t hat  an e qui t abl e  di vi s i on of  t hi s
c as h s houl d be  i n f avor  of  t he  pl ai nt i f f  and t he  pl ai n-
t i f f  s houl d be  awar de d t he  s ame .  {Empha s i s  our s ) .
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I t  i s  we l l - s e t t l e d l a w t ha t  a n e qui t a bl e  di vi s i on i s  not

ne c e s s a r i l y  a n e qua l  one .   Ba r nhi l l  v.  Ba r nhi l l ,  826 S. W. 2d 443,

456 ( Te nn.  App.  1991) .  I n  t ha t  r e ga r d t hi s  c our t  i n  Ba r nhi l l

s t a t e d:

 

Tr i a l  c our t s  a r e  a f f or de d wi de  di s c r e t i on i n
di vi di ng t he  i nt e r e s t s  of  pa r t i e s  i n  j oi nt l y  owne d
pr ope r t y.  Ac c or di ngl y,  t he  t r i a l  c our t ' s  di s t r i but i on
wi l l  be  gi ve n gr e a t  we i ght  on a ppe a l ,  a nd wi l l  be
pr e s ume d t o  be  c or r e c t  unl e s s  we  f i nd t he  pr e ponde r a nc e
of  t he  e vi de nc e  i s  ot he r wi s e .  

 I d.  At  449.

Fur t he r ,  our  r e vi e w of  t he  j udgme nt  of  t he  t r i a l  c our t  i n a

non- j ur y c a s e  i s  de  novo wi t h a  pr e s umpt i on of  c or r e c t ne s s  unl e s s

t he  e vi de nc e  pr e ponde r a t e s  ot he r wi s e .   Rul e  13( d) ,  Te nne s s e e  Rul e s

of  Appe l l a t e  Pr oc e dur e .  Howe ve r ,  no pr e s umpt i on a t t a c he s  t o

c onc l us i ons  of  l a w.   Ada ms  v.  De a n Roof i ng Co. ,  715 S. W. 2d 341,  343

( Te nn.  App.  1986) .

Upon c ons i de r a t i on of  t he  r e c or d,  we  a r e  of  t he  opi ni on t ha t

t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he  j udgme nt  of  t he  t r i a l  c our t

i ns of a r  a s  t he  di vi s i on of  t he  ma r i t a l  a s s e t s  a r e  c onc e r ne d.   The

l e gi s l a t ur e  e na c t e d T. C. A.  §  36- 4- 121( c )  f or  our  gui da nc e  i n  ma ki ng

a n e qui t a bl e  di vi s i on of  ma r i t a l  pr ope r t y.   I t  pr ovi de s :

( c )   I n  ma ki ng e qui t a bl e  di vi s i on of  ma r i t a l  p r ope r t y,
t he  c our t  s ha l l  c ons i de r  a l l  r e l e va nt  f a c t or s  i nc l udi ng:

( 1)  The  dur a t i on of  t he  ma r r i a ge ;  
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( 2)  The  a ge ,  phys i c a l  a nd me nt a l  he a l t h ,  voc a t i ona l
s ki l l s ,  e mpl oya bi l i t y,  e a r ni ng c a pa c i t y,  e s t a t e ,  f i na n-
c i a l  l i a bi l i t i e s  a nd f i na nc i a l  ne e ds  of  e a c h of  t he
pa r t i e s ;  

( 3)  The  t a ngi bl e  or  i nt a ngi bl e  c ont r i but i on by one  ( 1)
pa r t y  t o t he  e duc a t i on,  t r a i ni ng or  i nc r e a s e d e a r ni ng
powe r  of  t he  ot he r  pa r t y;  

( 4)  The  r e l a t i ve  a bi l i t y  of  e a c h pa r t y  f or  f ut ur e
a c qui s i t i ons  of  c a pi t a l  a s s e t s  a nd i nc ome ;  

( 5)  The  c ont r i but i on of  e a c h pa r t y  t o  t he  a c qui s i t i on,
pr e s e r va t i on,  a ppr e c i a t i on or  di s s i pa t i on of  t he  ma r i t a l
or  s e pa r a t e  pr ope r t y,  i nc l udi ng t he  c ont r i but i on of  a
pa r t y  t o  t he  ma r r i a ge  a s  home ma ke r ,  wa ge  e a r ne r  or
pa r e nt ,  wi t h t he  c ont r i but i on of  a  pa r t y  a s  home ma ke r  or
wa ge  e a r ne r  t o  be  gi ve n t he  s a me  we i ght  i f  e a c h pa r t y  ha s
f ul f i l l e d i t s  r ol e ;  

( 6)  The  va l ue  of  t he  s e pa r a t e  pr ope r t y of  e a c h pa r t y;  

( 7)  The  e s t a t e  of  e a c h pa r t y  a t  t he  t i me  of  t he  ma r r i a ge ;

( 8)  The  e c onomi c  c i r c ums t a nc e s  of  e a c h pa r t y a t  t he  t i me
t he  di vi s i on of  pr ope r t y i s  t o  be c ome  e f f e c t i ve ;  

( 9)  The  t a x c ons e que nc e s  t o  e a c h pa r t y;  a nd 

( 10)  Suc h ot he r  f a c t or s  a s  a r e  ne c e s s a r y t o  c ons i de r  t he
e qui t i e s  of  t he  pa r t i e s .

Whi l e  we  a gr e e  wi t h t he  f i ndi ngs  of  t he  t r i a l  c our t  t ha t  t he

c a s h i n  t he  ba nks  a t  t he  t i me  of  t he  s e pa r a t i on wa s  ma r i t a l

pr ope r t y,  we  a r e  of  t he  opi ni on t ha t  t he  c our t  pl a c e d t oo muc h

e mpha s i s  on a s s e t s  br ought  i nt o t he  ma r r i a ge  a nd i nc ome  dur i ng t he

ma r r i a ge .   We  f ur t he r  a r e  of  t he  opi ni on t ha t  t he  de bt  owe d t o  t he

pa r t i e s  by Bi l l  Ga r ne r  i s  ma r i t a l  pr ope r t y.   The  c a s h a nd i nde bt e d-

ne s s  owe d t o  t he  pa r t i e s  i s  a  c l a s s i c  c a s e  f or  t he  a ppl i c a t i on of

t he  doc t r i ne  of  " t r a ns mut a t i on. "   Se e  Mc Cl e l l a nd v.  Mc Cl e l l a nd,  873

S. W. 2d 350 ( Te nn.  App.  1993) .
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We  a r e  of  t he  opi ni on t ha t  a l l  t he  c a s h a s s e t s  of  t he  pa r t i e s

a t  t he  t i me  of  t he i r  s e pa r a t i on,  i nc l udi ng $16, 000. 00 be i ng he l d by

t he  hus ba nd' s  a t t or ne y t oge t he r  wi t h t he  de bt  owe d t o  t he  pa r t i e s

by Bi l l  Ga r ne r  s houl d be  e qua l l y  di vi de d be t we e n t he  pa r t i e s .

The r e  a ppe a r s  t o  be  no s ubs t a nt i a l  di s put e  be t we e n t he  pa r t i e s  a s

t o va l ua t i ons  pl a c e d on t he  va r i ous  a c c ount s  by t he ms e l ve s .   Si nc e ,

howe ve r ,  t he  c our t  ma de  no f i ndi ngs  r e s pe c t i ng t he  t ot a l  a mount  of

c a s h a nd t he  a mount  of  t he  i nde bt e dne s s ,  we  f e e l  i t  ne c e s s a r y t o

r e ma nd t he  c a s e  t o  t he  t r i a l  c our t  f or  a  de t e r mi na t i on of  t he  e xa c t

a mount  of  c a s h a nd t he  a mount  of  t he  de bt  owe d by Bi l l  Ga r ne r ,  a nd

a f t e r  s o doi ng,  t he  c our t  s ha l l  ma ke  a n e qua l  di vi s i on t he r e of  a s

of  t he  da t e  of  t he  c our t ' s  or i gi na l  de c r e e  t oge t he r  wi t h a ny

i nt e r e s t s  e a r ne d on t he  a c c ount s  s i nc e  t ha t  da t e . 1

The  r e ma i ni ng i s s ue s  a r e  di r e c t e d t owa r d a t t or ne y' s  f e e s  a nd

a l i mony a nd a s  s uc h a r e  i nt e r r e l a t e d t o  s uc h a n e xt e nt  t ha t  we  wi l l

de a l  wi t h t he m t oge t he r .   I t  i s  we l l - s e t t l e d t ha t  t he  a mount  of

a l i mony a nd a t t or ne y ' s  f e e s  t o  be  a wa r de d i n  a  di vor c e  s ui t  i s

l a r ge l y i n  t he  di s c r e t i on of  t he  t r i a l  j udge  a nd t he  a ppe l l a t e

c our t s  wi l l  not  i nt e r f e r e  e xc e pt  upon a  c l e a r  s howi ng of  a bus e  of

s uc h di s c r e t i on.  Aa r on v.  Aa r on,  909 S. W. 2d 408 ( Te nn.  1995) .   The

a l l owa nc e  of  a l i mony i s  a  di s c r e t i ona r y que s t i on f or  t he  t r i a l

c our t ,  a nd t he  a ppe l l a t e  c our t s  a r e  di s i nc l i ne d t o  r e vi e w t he
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e xe r c i s e  of  t ha t  di s c r e t i on unl e s s  i t s  e xe r c i s e  wa s  c l e a r l y

e r r one ous .   Ha l l  v.  Ha l l ,  772 S. W. 2d 432 ( Te nn.  App.  1989) .

I n vi e w of  our  di s pos i t i on of  t he  f i r s t  i s s ue  r e l a t i ng t o t he

di vi s i on of  ma r i t a l  pr ope r t y,  we  a r e  of  t he  opi ni on t ha t  t he  a wa r d

of  a t t or ne y' s  f e e s  a nd a l i mony a r e  a c c e pt a bl e .   We  f i nd no a bus e  of

di s c r e t i on by t he  t r i a l  c our t .   Ac c or di ngl y,  we  f i nd t he  l a s t  t wo

i s s ue s  t o be  wi t hout  me r i t .

Tha t  por t i on of  t he  t r i a l  c our t ' s  f i na l  j udgme nt  a wa r di ng a l l

c a s h a s s e t s  t o  t he  hus ba nd i s  va c a t e d.   Cos t s  a r e  t a xe d t o  t he

a ppe l l e e  a nd t hi s  c a us e  i f  r e ma nde d t o  t he  t r i a l  c our t  wi t h

i ns t r uc t i ons  a nd e nt r y of  a  de c r e e  c ons i s t e nt  wi t h t hi s  opi ni on.

______________________________
                                   Don T.  Mc Mur r a y,  J udge

CONCUR:

___________________________________
He r s c he l  P.  Fr a nks ,  J udge

___________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge
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HARRY WRI GHT Mc CLURG,            ) BLOUNT GENERAL SESSI ONS
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                                )
          Pl a i nt i f f - Appe l l e e     )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  WI LLI AM R.  BREWER
                                ) J UDGE
                                )
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                                )
                                )
                                )   VACATED I N PART AND
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JUDGMENT

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ge ne r a l  Se s s i ons  Cour t  of  Bl ount  Count y,  br i e f s  a nd  a r gume nt  of

c ouns e l .   Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on

t ha t  t he r e  wa s  e r r or  i n t he  t r i a l  c our t .

Tha t  por t i on of  t he  t r i a l  c our t ' s  f i na l  j udgme nt  a wa r di ng a l l

c a s h a s s e t s  t o  t he  hus ba nd i s  va c a t e d.   Cos t s  a r e  t a xe d t o  t he

a ppe l l e e  a nd t hi s  c a us e  i f  r e ma nde d t o  t he  t r i a l  c our t  wi t h

i ns t r uc t i ons  a nd e nt r y of  a  de c r e e  c ons i s t e nt  wi t h t hi s  opi ni on.

                                PER CURI AM


