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Nat i onsBank of Tennessee (“the Bank”)! sued the
def endant s2 JDRC Cor poration (JDRC) and Bernard Armstrong
(Armstrong) to recover on two notes executed by JDRC and
personal ly guaranteed by Arnstrong, JDRC s president. JDRC and
Armstrong filed a counterclaimfor damages alleging that the Bank
had “breach[ed]... the financing agreenment between the parties
and... the inplied obligation of good faith.” The trial court
granted the Bank summary judgnment on its original conplaint. The
i ssue of liability having been found adverse to the defendants,
the parties agreed that the amount due on the notes was
$1, 000, 000. The trial court also found that the Bank was entitled
to summary judgnent on the counterclaim and accordingly dism ssed
that action. JDRC and Armstrong appeal ed® the dism ssal of their
counterclaim The only issue before us is whether there are
di sputed facts that render sunmary judgment on the counterclaim

i nappropri ate.

| . Facts

The facts, when construed in favor of the defendants,
are as follows. In order to finance the devel opment and
construction of a 216-unit condom nium project called Marble Hil
Condom ni uns, JDRC obtai ned two $500, 000 | oans from t he Bank. The

proceeds of the first |oan were to be used for the initial

This action was originally filed by Sovran Bank/ Tennessee. That entity
subsequently merged with Nati onsBank of Tennessee. The latter was then
substituted as party plaintiff.

“Numer ous other entities and individuals were named as defendants in an
effort to clear the title to this condom nium project. Their identity and the
suits against themare not material to this appeal.

*The notice of appeal recites that the appellants appeal “as to the
di smi ssal of their [counterclaim only.” (Enmphasis added).

2



devel opment of the project site, while the proceeds of the second
| oan were to be utilized for construction of the condom nium
units. As consideration for the | oans, JDRC executed two $500, 000
prom ssory notes. The first note was executed on January 29,

1988, and renewed for one year on January 29, 1989; the second was
executed on October 19, 1988, and renewed for an additional year
on October 27, 1989. Each obligation was secured by a separate
deed of trust on the condom nium property. |Interest was due

quarterly. Armstrong personally guaranteed both obligations.

In his deposition, Arnmstrong testified that he reached
an oral agreenment with Richard Hayes and T.K Wight of the Bank
regarding lot releases, whereby the Bank woul d receive $30, 000
upon the closing of the sale of each condom niumunit. Fromthat
amount, $10, 000 was to be applied toward the first |oan, and
$20, 000 toward the second | oan. When a lot/unit was sold and
cl osed, the Bank agreed to release the deed of trust as to that
lot in return for the agreed-upon payment. JDRC was thus entitled
to any amount over $30,000 from each sale. Generally speaking,
the purchase price of the units was between $40, 000 and $60, 000.
JDRC depended on this income for working capital to finish out the

units being sold and to build nore units.

According to Arnstrong, the parties operated under this
arrangement until late 1989, when John Burke of the Bank informed
hi m t hat JDRC woul d henceforth be required to pay the Bank 100% of
the proceeds from future closings. Burke gave no reason for the
change but stated that the decision was final. Arnstrong’'s
subsequent efforts to discuss the matter with officials of the

Bank



wer e unsuccessful .

At the time the Bank demanded full paynment of all net
sal e proceeds, JDRC was preparing to close the sale of three of
the newl y-constructed condom niuns. According to Arnmstrong, this
change in repayment policy left JDRC with no working capital
JDRC was thus unable to close the three sal es--or any subsequent
sal es--and was forced to abandon the project and cease doing
busi ness. The Bank declared JDRC in default in March, 1990, and

filed its conplaint on the notes in June of the followi ng year.

In its counterclaim JDRC alleges that the Bank
breached the financing agreenent between the parties and its
i mplied obligation of good faith. JDRC contends that such acts
proxi mately caused the | oss of condom ni um sal es, |ost profits,

and ot her damages.

1. Summary Judgnent

The trial court’s grant of summary judgnent causes us
to focus on the rules that are applicable when a defendant,
count er-defendant, or other defending party, seeks to avoid a

pl enary proceedi ng by noving for summary judgment.

When a party responds to a claimagainst it by filing a
summary judgnment notion, it is incumbent upon that party to
support its motion with facts that establish an affirmative
defense, negate at | east one of the essential elenents of the
claim or otherwi se show that the claimant is not entitled to

relief. Byrd v. Hall, 847 S.W2d 208, 213-14, 215 n.5 (Tenn



1993). Typically, these facts are presented in the form of
affidavits, authenticated docunents, depositions, and other
properly-verified factual matters devel oped through the discovery
process. See Rule 56.03, Tenn.R. Civ.P. The proffered sworn-to
testi mony and/or properly-authenticated docunents nust be

adm ssible at trial before they can be considered by the trial
court on sunmary judgnent. Byrd, 847 S.W2d at 215. However,
they need not be in adm ssible form hence, an affidavit, while
not admi ssible at trial in that form can be considered by the
court if the testinmony itself is otherwi se adm ssible. 1d. at

215-16.

If the material relied upon by the defending party
unwi ttingly or otherwi se demonstrates di sputed material facts; or
reflects undi sputed material facts, but fails to show that the
nmovant is entitled to a judgment, then, in either event, the
nonmovant is not required to do anything to defeat sunmmary
judgnment. |d. at 211. The burden to satisfy the requirenents of
Rul e 56.03, Tenn.R. Civ.P., is clearly on the defending party. 1d.
at 215. That party does not satisfy its burden by making
concl usory assertions that the claimnt cannot prove its claim
Id. If, on the other hand, the material relied upon by the
defendi ng party denonstrates undisputed material facts supporting
a judgnment for that party, the nonnmoving party must respond by
putting adnissible facts before the trial court to show a dispute
as to those material facts in order to defeat summary judgnent.
Id. The nonnovant cannot, in that case, simply rely upon the

all egations of its claim See Rule 56.05 Tenn.R. Civ.P.



The nonnovant is entitled to the benefit of any doubt.
Byrd, 847 S.W 2d at 211. The trial court nust “take the strongest
legitimate view of the evidence in favor of the nonnmoving party,
allow all reasonable inferences in favor of that party, and
di scard all countervailing evidence.” Id. at 210-11. All facts
supporting the position of the nonnmovant nust be accepted as true
by the trial court. |Id. at 212. It is only when the materi al
facts are not in dispute and conclusively show that the nmovant is
entitled to a judgnment, that a trial court is justified in
depriving a claimnt of its right to a plenary trial. 1In al
ot her instances, a trial on the nerits is necessary. Sunmary
judgnent “is clearly not designed to serve as a substitute for the

trial of genuine and naterial factual matters.” Id. at 210.

A request for sunmary judgnment raises a question of
| aw. Gonzales v. Alman Const. Co., 857 S.W2d 42, 44 (Tenn. App.
1993). CQur perspective is the same as that of the trial court.
Id. at 44-45. Therefore, we nmust decide anew if the movant is
entitled to summary judgnent. |d. Since this determ nation
i nvol ves a question of law, there is no presunption of correctness

as to the trial court’s judgnment. |d. at 44.

I1l. Law and Anal ysis

On the day the trial court heard the Bank’s notion for
summary judgment, the Bank filed with the trial court two

documents fromits records as |l ate-filed exhibits to the



deposition of its loan officer, Richard Hayes.* The first of

t hese docunents is entitled “Comrercial Loan Menorandum ” (see
Apendix No. 1). It is dated January 4, 1988, a short time before
the execution of the first note. |In his deposition, Hayes

descri bed the document as a “write-up,” apparently of the Bank’'s
| oan to JDRC. It is approved and signed by the members of the
Bank’s | oan comm ttee. The second bank docunment is dated October

19, 1988, the date on which the second $500,000 note was executed

by the defendants. It is entitled “New Loan Summary,” (see
Appendix No. 2). It contains no signatures.
Prior to the filing of these two docunents, the Bank

had argued to the trial court that the defendants’ counterclaim
at best, was based on an oral prom se or comm tnment and was
t herefore unenforceable under the Statute of Frauds, T.C. A. 8 29-

2-101(b) (1), which provides that

[n]o action shall be brought against a | ender
or creditor upon any pronmise or commtment to
Il end nmoney or to extend credit, or upon any
prom se or commtment to alter, amend, renew,
extend or otherwi se modify or supplenment any
written prom se, agreement or commitnent to

l end money or extend credit, unless the

prom se or agreement, upon which such action
shall be brought, or some menorandum or note
t hereof, shall be in witing and signed by
the | ender or creditor, or some other person
by himthereunto Iawfully authorized.

Once the aforesaid docunents were produced, the Bank’s argunent

“The deponent Hayes identified the docunent as a “one-page cover sheet.”
However, when filed with the trial court on November 2, 1995, the “one-page”
docunment had two pages that were stapled together--the Commercial Loan
Memor andum and the New Loan Summary. |In view of the fact that the two pages
have different dates reflecting a significant |apse of tine, i.e., January 4,
1988, and October 19, 1988, they appear to be independent docunents.
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changed somewhat. Thereafter, and on this appeal, it argues that
neither of these docunents satisfies the requirements of T.C. A. 8§
29-2-101(b)(1). It also argues that even if the Commercial Loan
Mermorandum i s sufficient to satisfy the “in witing” requirenent
of T.C.A. 8 29-2-101(b)(1), it is inadm ssible since, so the
argunment goes, it is an attenpt to nodify the notes by paro
evidence. The trial court concluded that the Commercial Loan
Menor andum was not a “public” docunent and therefore could not be

used to satisfy the Statute of Frauds.

At the outset, we would point out that the New Loan
Summary is not signed; hence, it is clear that it cannot satisfy
the Statute of Frauds, which expressly requires a docunent “signed
by the I ender or creditor or some other person by himthereunto
aut hori zed.” I d. However, unlike the New Loan Summary, the
Commrerci al Loan Menorandum is signed by officials of the Bank. It
rai ses two issues: first, does the latter docunent satisfy all of
the requirenents of T.C. A 8§ 29-2-101(b)(1)?; and second, is this

document otherwi se adm ssi bl e?

In this case, the Bank attacks only one el enent of the
def endants’ counterclaim i.e., whether there was a legally
enforceable prom se or commitnent. Therefore, the Bank’s notion
must rise or fall on this one issue. Since the Bank did not file
a properly-supported notion as to any of the other elenents of the
counterclaim the defendants, as counter-plaintiffs, were not

required to present facts with respect to these other el enents.



We will now exam ne the two questions posed above.

A. Statute of Frauds

The defendants’ counterclaimis clearly subject to the
terms of the Statute of Frauds, T.C. A. 8§ 29-2-101(b)(1). That
statute expressly applies to an action “against a | endor or
creditor... upon any prom se or conmtment to... supplement any

written prom se, agreement or commitnent to | end nmoney or extend

credit....” Id. In order to satisfy this provision, there nust
first be a promise, comm tment, or agreenent, “or sonme menmorandum
or note thereof.” 1d. W believe that, at a m nimum the

Commerci al Loan Mermorandum constitutes a “menorandunm’ of the
Bank’s commtment to release the deed of trust upon the sale of a
| ot, provided it receives $30,000 of the net proceeds fromthe

sal e.

The Menorandum contains the followi ng notation: “Lot
rel ease $30,000.00.” This is consistent with Arnstrong’s
testimony that the Bank had agreed to rel ease each ot fromthe
deed of trust upon paynment of $30,000 of the purchase price of a
lot. Furthernmore, the Menmorandum states that “$250,000 of [the]
first loan would be paid from sales of [the] 1st 25 units.” This
figure corresponds to Hayes’ testinmony that the Bank applied
$10, 000 from each sale to the initial |oan. Therefore, when
construed in a |light nost favorable to the defendants, as we are
required to do in this sunmary judgnment determ nation, the
Commerci al Loan Menorandum is evidence of a comm tment by the Bank

to rel ease each | ot upon the paynent of $30, 000.



T.C.A 8 29-2-101(b)(1) additionally requires that such
promi se or conmm tnment, or “memorandum or note thereof,” be in
writing. It is clear that the Conmmercial Loan Menorandum a

written document, meets this requirenent.

Finally, T.C.A. 8§ 29-2-101(b)(1) provides that the
prom se, agreement or menorandum must be “signed by the | endor or
creditor, or some other person by himthereunto lawfully
aut horized.” |d. The Commercial Loan Menorandumis signed by
“R.M Hayes”, “T.K. Wight”,®> and several others on behalf of the
Bank. Accordingly, we find that the document nmeets the signature

requirenent of T.C. A 8 29-2-101(b)(1).

The trial court concluded that the Commercial Loan
Menor andum coul d not be used to satisfy the Statute of Frauds
because it was an internal bank document, whose exi stence was
apparently not known outside the Bank. We disagree. There is
nothing in the statute requiring that “the nemorandum or note” of
the prom se or comm tnent be furnished to the borrower or

ot herwi se be a public docunent.

We therefore conclude that the Commercial Loan
Menor andum sati sfies the Statute of Frauds. The notation, “Lot
rel ease $30, 000. 00", is not, as the Bank argues, too indefinite to
formthe basis of a prom se or commitnment. The Menorandum

evi dences a prom se or conmmitnent to release each |lot fromthe

*Interesti ngly enough, Arnmstrong identified both of these bank officials
as the ones who made the subject comm tnent. Apparently, he identified them
bef ore he was aware of the existence of the Commercial Loan Menorandum
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deed of trust upon paynent of $30, 000.

Wth regard to the New Loan Summary, on the ot her hand,
we have previously indicated that that docunent--being unsigned--
does not satisfy the Statute of Frauds. MWhile the New Loan
Summary, in and of itself, cannot constitute a binding conm tment,
we believe it is neverthel ess relevant, and hence adm ssible, on
the issue of the lot release agreenent; specifically, it contains
evi dence bearing upon the Commercial Loan Menorandum a docunent
that does satisfy the Statute of Frauds. The New Loan Sunmmary is
dated October 19, 1988 -- the sane date as the second loan. It
contains, on a line designated “Repaynment Agreenent”, the
handwritten notation: “lot release 20,000 per sale this |oan,

10, 000 per lot 1st loan.” Again, these nunbers correspond to
Armstrong’ s testinony regarding the terms of the repaynent
arrangement: the Bank would rel ease each | ot upon receipt of

$30, 000 of its purchase price; it would then apply $20,000 toward
repayment of the second |oan, and $10,000 toward the repaynment of
the first loan. Thus, the New Loan Summary on the second | oan
provides further evidence that the Bank made a prom se or

comm tment to release the lots fromthe deed of trust upon the

payment of $30, 000.

B. Adm ssibility of Bank Documents

The Bank argues that even if the Commercial Loan
Menor andum sati sfies the Statute of Frauds, it is inadmnissible as
an attenpt to modify the promi ssory notes by parol evidence. W

di sagree. The parol evidence rule provides that
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parol evidence is inadm ssible to contradict
vary, or alter a witten contract where the
written instrument is valid, conmplete, and
unanbi guous, absent fraud or mi stake or any
claimor allegation thereof.

Airline Constr., Inc. v. Barr, 807 S.W2d 247, 259 (Tenn. App
1990). Qur courts have held, however, that parol evidence is

adm ssible “to prove the existence of an independent coll ateral
agreement.” Starnes v. First American Nat'l Bank, 723 S.W2d 113,
117 (Tenn. App. 1986). See also Early v. Street, 241 S.W 2d 531
535 (Tenn. 1951) (“There are exceptions to the effect that an

i ndependent coll ateral agreement may be proven...”). Furthernore,

as stated in Starnes,

[t]he terms of a written agreenment may be
suppl emented by evidence of additional terns
unless it is found that the witing was

i ntended as an exclusive statement of the
terms of the agreenent.

Starnes, 723 S.W2d at 118 (citing Strickland v. City of
Lawr enceburg, 611 S. W 2d 832 (Tenn. App. 1980); Kilday v. Baskette,

259 S.W 2d 162 (Tenn. 1953)).

The application of the parol evidence rule® and its
exceptions depends upon the facts of each particular case. Early,

241 S. W 2d at 535; Starnes, 723 S.W2d at 117.

®Ahile the parol evidence rule typically involves an attenpt to introduce
evi dence of an oral promi se or commtment, the Bank argues that it applies to
the written Commerci al Loan Menorandum In view of our disposition of this
case, we do not find it necessary to deci de whether the parol evidence rule
applies to these written docunments.

12



In the Airline Construction case, this court addressed
the adm ssibility of evidence of an oral agreement to conplete
part of a construction project within six months. After finding
that the written contract specified that substantial conpletion
was to be achieved within approximtely eight nmonths, the court
hel d that the parol evidence at issue contradicted and varied the
terns of the parties’ contract and was therefore inadm ssible.

Airline Constr., 807 S.W2d at 259. The court stated that

[ p] arol proof of “inducing representations”
or “collateral agreements” to the written
contract nmust be limted to subject matter
whi ch does not contradict or vary terms which
are plainly expressed in the witing.

Id. (enmphasis in original)(citing Searcy v. Brandon, 68 S.W2d 112
(Tenn. 1934); Litterer v. Wight, 151 Tenn. 210, 268 S.W 624
(Tenn. 1925); Dupont Rayon Co. v. Roberson, 12 Tenn. App. 261

(1930); Seaton v. Dye, 263 S.W 2d 544 (Tenn. App. 1954)).

In Early v. Street, the Supreme Court found that various
oral agreenments, which a buyer sought to establish by parol
evi dence, were independent of and collateral to a deed of sale
bet ween the parties. The court held that such evidence was

adm ssi bl e and noted that

it certainly was not the intention of the
parties, nor did they deemit necessary to
i ncorporate all of these coll ateral
agreenments in the deed.

Early, 241 S. W 2d at 535.
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Under the facts of the instant case, we conclude that
t he arrangenent between the parties as to the release of an
i ndi vidual |ot fromthe deed of trust upon paynent of $30, 000 was
an i ndependent agreenment, collateral to the prom ssory notes. See
Early, 241 S.W2d at 535; Airline Constr., 807 S.W2d at 259; and
Starnes, 723 S.W2d at 117-18. Therefore, such agreenment may be
established by evidence in the formof the Comrercial Loan
Menor andum and the New Loan Summary, provided such evidence does
not contradict or vary terms that are clearly expressed in the

not es. Airline Constr., 807 S.W2d at 259.

Upon review of the relevant docunents, it is clear that
the | ot release agreenent in no way varies or contradicts the
terms of the promi ssory notes. Unlike the contract in the Airline
Construction case, which included a specific provision that
directly contradicted the alleged oral agreenent, the notes in the
i nstant case contain no specific provision regarding the rel ease
of the lots fromthe deed of trust. As previously indicated, the
coll ateral agreement in this case did not vary or change the notes
in any way--they continued to be due and payabl e precisely
according to their terns as found within the four corners of the

not es.

Furthernore, it appears that, as in the Early case, the
parties did not deemit necessary to include every aspect of their
agreenment in the notes. On the contrary, it appears that the
notes were not intended to be an “exclusive statenment of the terns
of the agreement.” Starnes, 723 S.W2d at 118. As a practica
matter, to facilitate the sale of individual condom niuns free of

the underlying nortgage, there had to be sone additional

14



arrangenment regarding the release of the lots fromthe deed of
trust. The collateral agreenment had the effect of addressing an

obvi ous and

15



essential el ement otherwi se mssing fromthe parties’ “deal "--the
amount of the sales price of each lot that was to be paid to the
bank in order to obtain a rel ease of the deed of trust as to the
i ndi vidual lots. In a nmulti-unit condom nium project, there has
to be some understanding between the borrower and | ender regarding
the rel ease of the individual lots if sales are to be effected and

fi nanced.

We therefore conclude that the Commrercial Loan
Menor andum and the New Loan Summary are adm ssi bl e evidence of an
i ndependent, collateral agreenent between the parties. Under the
facts of this case, the parol evidence rule does not operate to
bar their adm ssi on. See Early, 241 S.W2d at 535; Airline

Constr., 807 S.W2d at 259; and Starnes, 723 S.W2d at 117-18

| V. Concl usi on

We concl ude that the Commercial Loan Memorandum i s
sufficient to satisfy the Statute of Frauds. Therefore, the
Bank’s notion fails in its attempt to negate the defendants’ claim
of a commtment by the Bank to release |lots fromthe deed of trust
upon the paynment of $30,000 out of the net proceeds of a closing.
There is adm ssible evidence of this conmtnent. Since this was
the only element of the counterclaimattacked by the nmotion for
summary judgnment, we find and hold that the Bank is not entitled

to summary judgnent.
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We express no opinion as to the nmerits of the
counterclaim We sinply hold that the Bank is not entitled to

judgnment in a summary fashion.

The judgnent of the trial court awardi ng the appell ee
sumary judgnent on the counterclaimis vacated. This case is
remanded to the trial court for further proceedi ngs not
i nconsistent with this opinion. Costs on appeal are taxed to the

appel | ee.

Charl es D. Susano, Jr., J.
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