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   I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

TERRY NORRI S a nd wi f e , )  C/ A NO.  03A01- 9611- CV- 00373
MELI SA NORRI S, )  

)  HAMI LTON CI RCUI T
Pl a i nt i f f s - Appe l l a nt s , )

)  HON.  THOMAS A GREER,  J R. ,
v . )  J UDGE BY DESI GNATI ON

)
J ON P.  SEABORG,  DON W.  POOLE, )
PHI LLI P C.  LAWRENCE,  HERBERT )
A.  THORNBURY,  W.  LLOYD )
STANLEY,  J R. ,  a nd J OHN R.  )
MORGAN,  i ndi vi dua l l y  a nd a s )
pa r t ne r s  doi ng bus i ne s s  unde r )
t he  na me  a nd s t yl e  of  POOLE, )
LAWRENCE & THORNBURY;  POOLE, )
LAWRENCE,  THORNBURY & STANLEY; )
a nd POOLE,  LAWRENCE,  )
THORNBURY,  STANLEY & MORGAN, )  AFFI RMED

)  AND
De f e nda nt s - Appe l l e e s . )  REMANDED

TAYLOR W.  J ONES,  a nd LI NDA R.  GREER,  J ONES COPELAND LEFKOWI TZ
& GREER,  At l a nt a ,  a nd EDWI N Z.  KELLY,  J R. ,  KELLY,  KELLY &
GOUGER,  P. C. ,  J a s pe r ,  f or  Pl a i nt i f f s - Appe l l a nt s .

E.  BLAKE MOORE a nd J OHN B.  BENNETT,  SPEARS,  MOORE,  REBMAN &
WI LLI AMS,  Cha t t a nooga ,  f or  De f e nda nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  l e ga l  ma l pr a c t i c e  a c t i on,  t he  Tr i a l  Cour t

gr a nt e d de f e nda nt s  s umma r y j udgme nt  a nd pl a i nt i f f s  ha ve

a ppe a l e d.

Pl a i nt i f f - Appe l l a nt  Te r r y Nor r i s  wa s  a l l e ge dl y

i nj ur e d on Fe br ua r y 14,  1984,  by a  pi e c e  of  wood whi c h f e l l

f r om hi s  e mpl oye r ’ s  ga r a ge  door .   De f e nda nt - Appe l l e e  J on

Se a bor g wa s  r e t a i ne d by Nor r i s  t o  r e pr e s e nt  hi m i n a  wor ke r ’ s



1  Hu n l e y  d i e d  i n  J u n e  o f  1 9 9 5 .

2  Cr a wf o r d  Do o r  Co mp a n y  f i l e d  a  b a n k r u p t c y  p e t i t i o n  o n  Ma y  2 ,  1 9 8 4 ,  a

a n d  t h e  b a n k r u p t c y  wa s  c o n v e r t e d  t o  a  Ch a p t e r  7  o n  Ma r c h  2 0 ,  1 9 8 5 .
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c ompe ns a t i on c l a i m a ga i ns t  hi s  e mpl oye r  a nd i n  a  ne gl i ge nc e

a c t i on a ga i ns t  Cr a wf or d Door  Compa ny.   Thi s  a c t i on i s  ba s e d

upon Se a bor g’ s  a l l e ge dl y ne gl i ge nt  r e pr e s e nt a t i on of  Nor r i s  i n

t he  s ui t  a ga i ns t  Cr a wf or d Door  Compa ny.

A l e t t e r  da t e d Ma y 10,  1984 wa s  s e nt  by Se a bor g t o

t he  Pr e s i de nt  of  Cr a wf or d Door ,  Ar t hur  Hunl e y 1.  Hunl e y i n  hi s

a f f i da vi t  e xe c ut e d i n  1989,  s t a t e d t ha t  he  ha d r e c e i ve d a

l e t t e r  f r om Se a bor g,  but  c oul d not  be  c e r t a i n  t ha t  t he  l e t t e r

e xhi bi t e d wa s  t he  a c t ua l  l e t t e r .   He  s t a t e d t ha t  he  e xpl a i ne d

t o Mr .  Se a bor g i n  a  t e l e phone  c onve r s a t i on t ha t  he  ?ma de  i t

pl a i n t o  Mr .  Se a bor g t ha t  I  di d not  f e e l  t he r e  wa s  a ny

l i a bi l i t y  on my c ompa ny?,  a nd ha d no r e c ol l e c t i on of  whe t he r

a nyt hi ng c onc e r ni ng l i a bi l i t y  i ns ur a nc e  wa s  di s c us s e d.   But ,

he  wa s  ?c e r t a i n? t ha t  he  di d not  me nt i on t ha t  t he  c ompa ny ha d

f i l e d f or  ba nkr upt c y. 2  Subs e que nt l y ,  i n  Ma y of  1993,  Hunl e y

ga ve  hi s  de pos i t i on a nd s t a t e d t ha t  dur i ng t he  c onve r s a t i on

wi t h Se a bor g,  Se a bor g a dvi s e d t ha t  he  wa s  not  goi ng t o  t a ke

t he  c a s e  a nd not  t o  pa y a ny a t t e nt i on t o  ?a nyt hi ng e l s e ?.   

I n  hi s  a f f i da vi t  Se a bor g s t a t e s  t ha t  he  s e nt  t he

l e t t e r  of  Ma y 10,  1984 t o  Hunl e y,  whi c h l e t t e r  c onc l ude s :

Pl e a s e  f or wa r d t hi s  not i c e  of  our  i nt e nt  t o  pur s ue
t hi s  c l a i m t o your  i ns ur a nc e  c a r r i e r  or  e l s e  c ont a c t
me  a t  your  e a r l i e s t  c onve ni e nc e  f or  f ur t he r
di s c us s i on.

I n a  ma t t e r  of  da ys ,  Ar t hur  L.  Hunl e y,  J r . ,  Pr e s i de nt  of

Cr a wf or d Door ,  c a l l e d Se a bor g i n  r e s pons e  t o  t he  l e t t e r .  

Hunl e y s t a t e d t ha t  Cr a wf or d Door  Compa ny of  Cha t t a nooga  ha d no
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l i a bi l i t y  i ns ur a nc e  t o  c ove r  t he  a c c i de nt .   Se a bor g opi ne d

t ha t  he  ha d no r e a s on t o  que s t i on Hunl e y’ s  s t a t e me nt  t ha t

t he r e  wa s  no i ns ur a nc e .    

On Ma r c h 11,  1988,  pl a i nt i f f  Nor r i s  e xa mi ne d t he

ba nkr upt c y r e c or ds  a nd f ound t he  na me  of  Cr a wf or d’ s  i ns ur a nc e

c ompa ny l i s t e d.   The  i ns ur a nc e  c ompa ny wa s  t he n f i na l l y

not i f i e d on J ul y 28,  1988.   I n  a  s e pa r a t e  s ui t ,  t he  i ns ur a nc e

c ompa ny s uc c e s s f ul l y  de f e nde d a ga i ns t  c ove r i ng t he  c l a i m

be c a us e  of  t he  l a c k of  t i me l y not i c e .   

Thi s  ma l pr a c t i c e  a c t i on wa s  f i l e d i n  J ul y of  1991.

The  Tr i a l  Cour t  gr a nt e d s umma r y j udgme nt s  f or  de f e nda nt s  on

t he  gr ound t ha t  Cr a wf or d Door  ha d f a i l e d t o  gi ve  not i c e  of  t he

c l a i m wi t hi n t he  t i me  r e qui r e d by i t s  pol i c y of  i ns ur a nc e .  

Not i ng t ha t  t he  Te nne s s e e  Rul e s  of  Pr oc e dur e  pr ovi de  no me t hod

f or  di s c ove r i ng t he  e xi s t e nc e  of  i ns ur a nc e ,  t he  Cour t  f ound

t ha t  t he  t i me  f or  not i c e  ha d e xpi r e d l ong be f or e  e i t he r  of  t he

l a wye r s  we r e  a wa r e  of  t he  ba nkr upt c y or  c oul d ha ve  di s c ove r e d

t he  e xi s t e nc e  of  t he  i ns ur a nc e  pol i c y.   Ac c or di ngl y,  he  he l d

t ha t  a ny s ubs e que nt  f a i l ur e  of  l a wye r s  t o  di s c ove r  t he

e xi s t e nc e  of  t he  i ns ur a nc e  wa s  i mma t e r i a l .

Cr a wf or d Door ’ s  i ns ur a nc e  pol i c y c ont a i ne d t he

f ol l owi ng pr ovi s i on:

( a )  I n  t he  e ve nt  of  a n oc c ur r e nc e ,  wr i t t e n not i c e
c ont a i ni ng pa r t i c ul a r s  s uf f i c i e nt  t o i de nt i f y  t he
i ns ur e d a nd a l s o r e a s ona bl e  a t t a i na bl e  i nf or ma t i on
wi t h r e s pe c t  t o  t he  t i me ,  pl a c e  a nd c i r c ums t a nc e s
t he r e of  a nd t he  na me s  a nd a ddr e s s e s  t he r e of  i nj ur e d
a nd of  a va i l a bl e  wi t ne s s e s  s ha l l  be  gi ve n f or  t he
i ns ur e d t o  t he  c ompa ny or  a ny of  i t s  a ut hor i z e d
a ge nt s  a s  s oon a s  pr a c t i c a bl e .

( b)  I f  c l a i m i s  ma de  or  s ui t  i s  br ought  a ga i ns t  t he
i ns ur e d,  t he  i ns ur e d s ha l l  i mme di a t e l y f or wa r d t o
t he  c ompa ny e ve r y de ma nd,  not i c e ,  s ummons  or  ot he r
pr oc e s s  r e c e i ve d by hi m or  hi s  r e pr e s e nt a t i ve .
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Thi s  c ont r a c t ua l  r e qui r e me nt  of  not i c e  t o  t he

i ns ur e r  i s  a  c ondi t i on pr e c e de nt  t o  r e c ove r y unde r  a  pol i c y.  

Le e  v .  Le e ,  732 S. W. 2d 275 ( Te nn.  1987) .   The  not i c e  mus t  be

gi ve n pr ompt l y whe n a  r e a s ona bl e  a nd pr ude nt  pe r s on woul d

be l i e ve  t ha t  a n a c c i de nt  c oul d gi ve  r i s e  t o  a  c l a i m f or

da ma ge s .   I d .  a t  276.

We  r e vi e w s umma r y j udgme nt s  de  nov o  wi t h no

pr e s umpt i on of  c or r e c t ne s s .   T. R. A. P.  Rul e  13( d) .   Whe r e  t he r e

i s  no ge nui ne  i s s ue  of  t he  ma t e r i a l  f a c t  t he  Tr i a l  Cour t  ma y

gr a nt  s umma r y j udgme nt .   T. R. C. P.  56. 03.   I n  c ons i de r i ng t he

mot i on,  t he  Cour t  mus t  t a ke  t he  e vi de nc e  i n  t he  l i ght  mos t

f a vor a bl e  t o  t he  non- movi ng pa r t y .   By r d v .  Hal l ,  847 S. W. 2d

208,  210- 211 ( Te nn.  1993) .   

Unde r  t hi s  s t a nda r d,  Hunl e y’ s  be c a me  a wa r e  of  t he

i nc i de nt  whe n he  r e c e i ve d t he  l e t t e r  of  Ma y 10,  1984 f r om

Se a bor g.   Te nne s s e e  r e qui r e s  t ha t  not i c e  of  a n i nc i de nt  be

gi ve n t o  a n i ns ur e r  e ve n i f  t he  i ns ur e d be l i e ve s  no ha r m wa s

c a us e d or  no s ui t  wi l l  r e s ul t .    Nat i onwi de  Mut ual  I ns ur anc e

Company  v .  Shannon ,  701 S. W. 2d 615,  620 ( Te nn.  App.  1985) .   I f

no not i c e  i s  gi ve n wi t hi n a  r e a s ona bl e  t i me ,  a n i ns ur a nc e

c ompa ny ma y r e f us e  t o  pr ovi de  c ove r a ge  f or  l a c k of  not i c e .  

Al l s t at e  I ns .  Co.  v .  Wi l s on ,  856 S. W. 2d 706 ( Te nn. App.  1992) .  

Hunl e y ha d r e a s ona bl e  gr ounds  t o  be l i e ve  a  c l a i m

mi ght  a r i s e  a ga i ns t  Cr a wf or d Door  onc e  Se a bor g’ s  l e t t e r  wa s

r e c e i ve d.   He  l a t e r  s a i d t ha t  t he  l e t t e r  me a nt  ?t ha t  t he y wa s

s ui ng me . ? [ s i c ] .   Unde r  t he  t e r ms  of  t he  pol i c y,  he  wa s

r e qui r e d t o  gi ve  not i c e  t o  hi s  i ns ur e r  a s  s oon a s  pr a c t i c a bl e

a nd/ or  i mme di a t e l y.   Suc h t e r ms  ge ne r a l l y  r e qui r e  t ha t  not i c e



3  Mu l l i n s  s t a t e s  t h a t  Se a b o r g  f a i l e d  t o  e x e r c i s e  t h e  r e q u i r e d  s t a n d a r d

o f  c a r e  o n c e  t h e  s u i t  wa s  f i l e d  b y  n o t  c o mmu n i c a t i n g  wi t h  Cr a wf o r d  Do o r

a f t e r  f i l i n g  s u i t ,  c o n d u c t i n g  n o  d i s c o v e r y ,  c o n d u c t i n g  n o  i n v e s t i g a t i o n

o f  t h e  s t a t u s  o f  Cr a wf o r d  Do o r ,  n o t  t a k i n g  a  d e f a u l t  j u d g me n t .   Sh e

f a u l t s  Po o l e  f o r  f a i l i n g  t o  c o n t a c t  a n y o n e  r e p r e s e n t i n g  Cr a wf o r d  Do o r

b e f o r e  o r  a f t e r  r e f i l i n g  t h e  s u i t ,  c o n d u c t i n g  n o  d i s c o v e r y ,  c o n d u c t i n g

n o  i n v e s t i g a t i o n  o f  t h e  s t a t u s  o f  Cr a wf o r d  Do o r ,  n o t  a t t e mp t i n g  t o  t a k e

a  d e f a u l t  j u d g me n t  u n t i l  t wo  y e a r s  a f t e r  t h e  c o mp a n y  wa s  i n  d e f a u l t ,  a n d

t a k i n g  n o  a c t i o n  i n  t h e  b a n k r u p t c y  c a s e  o n  t h e  No r r i s ’  b e h a l f .
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be  gi ve n wi t hi n a  r e a s ona bl e  t i me  unde r  t he  c i r c ums t a nc e s  of

t he  c a s e .   Whal e y  v .  Unde r wood ,  922 S. W. 2d 110,  113 ( Te nn.

App.  1995) .   

The  e l e me nt s  of  a  l e ga l  ma l pr a c t i c e  c l a i m a r e  t he

e mpl oyme nt  of  t he  a t t or ne y,  ne gl i ge nt  br e a c h of  a  dut y owe d by

t he  a t t or ne y t o  t he  c l i e nt ,  a nd da ma ge s  r e s ul t i ng f r om s uc h

ne gl i ge nc e .   Bl oc k e r  v .  De ar bor n and Ewi ng ,  851 S. W. 2d 825,

827 ( Te nn.  App.  1992) .   Expe r t  t e s t i mony i s  r e qui r e d t o

e s t a bl i s h t he  pr of e s s i ona l  dut y owe d i n  a  ma l pr a c t i c e  c a s e .  

Cl e c k ne r  v .  Dal e ,  719 S. W. 2d 535,  540 ( Te nn.  App.  1986) .   

Pl a i nt i f f s  f i l e d t he  a f f i da vi t  of  Ki mbr ough Mul l i ns ,

whi c h a ddr e s s e s  onl y t hos e  a c t i ons  t ha t  s houl d ha ve  be e n t a ke n

a f t e r  s ui t  wa s  f i l e d i n  Fe br ua r y,  1985 a nd Cr a wf or d Door

f a i l e d t o  r e s pond. 3  The  a f f i da vi t  of  Wi l l i a m Sc hwa l l  t a ke s

i s s ue  wi t h Se a bor g’ s  ge ne r a l  ?f a i l ur e  t o i nve s t i ga t e ? by not

a s c e r t a i ni ng t he  na me s  of  wi t ne s s e s  a nd l ooki ng i nt o t he

s t r e ngt hs  of  t he  Nor r i s ’  c l a i m a ga i ns t  Cr a wf or d Door .   Sc hwa l l

e mpha s i z e s  t ha t  i t  i s  i mpor t a nt  t o  e nc our a ge  a  De f e nda nt  t o

c ont a c t  hi s  i ns ur e r .   Fi na l l y,  Sc hwa l l  s t a t e s  t ha t  f a i l ur e  t o

s ue  a  pos s i bl y s ol ve nt  c or por a t i on s ol e l y be c a us e  t he y do not

ha ve  i ns ur a nc e  i s  ne gl i ge nc e .   He  s t a t e s  t ha t  s ui t  s houl d ha ve

be e n f i l e d wi t hout  a  de l a y of  ni ne  mont hs .

Hunl e y’ s  a c t i ons  i ndi c a t e  t ha t  he  a t  no t i me  ha d a ny

i nt e nt i on of  not i f yi ng hi s  i ns ur e r .   Ne i t he r  doe s  t he



4
Hu n l e y ’ s  a c t i o n s  b u t t r e s s  h i s  s t a t e me n t .   He  f a i l e d  t o  n o t i f y  h i s  

i n s u r e r  wh e n  h e  r e c e i v e d  t h e  l e t t e r  a n d  wh e n  h e  wa s  t wi c e  s e r v e d  wi t h

s u i t s  f o r  t h e  c l a i m.
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s t a t e me nt  t ha t  t he  s ui t  s houl d ha ve  be e n f i l e d e a r l i e r ,  a s s i s t

t he  pl a i nt i f f .   The r e  i s  s i mpl y no ba s i s  t o  i nf e r  t ha t  Hunl e y

woul d ha ve  r e por t e d t he  ma t t e r  t o  hi s  i ns ur a nc e  c a r r i e r  i f

s ui t  ha d be e n f i l e d a t  a ny gi ve n t i me .   The  c or por a t i on ha d

f i l e d f or  ba nkr upt c y a nd Hunl e y s t a t e s  une qui voc a l l y  i n  t he

r e c or d why he  di d not  gi ve  not i c e  of  t hi s  c l a i m t o hi s

i ns ur e r ,  whi c h r e a s on,  howe ve r  s pe c i ous ,  i s  not  i n  di s put e .  

I n  hi s  de pos i t i on,  Hunl e y t e s t i f i e d:

Q. Wha t  di d you do a bout  hi s  [ Te r r y Nor r i s ’ ]
c l a i ms  a f t e r  t he  c onve r s a t i on wi t h Mr .  Se a bor g?

A. About  whos e  c l a i ms ?

Q. Mr  Nor r i s ?

A. I  di dn’ t  do not hi ng.   I  di dn’ t  ha ve  no c l a i ms .  
I  di dn’ t  e ve n c a l l  t he  i ns ur a nc e  c ompa ny.

Q. Al l  r i ght .   Di d you not  f e e l  t ha t  you ha d a
r e s pons i bi l i t y - -

A. No,  ma ’ a m.

Q. - -  t o  c a l l  t he  i ns ur a nc e  c ompa ny?

A. No,  ma ’ a m,  a bs ol ut e l y not .

Q. Oka y.   Why not ?

A. Be c a us e  t he  ma n [ Nor r i s ]  i s  l yi ng,  t ha t ’ s  t he
r e a s on.

Hunl e y c onc l ude d t ha t  t he  pl a i nt i f f  wa s  l yi ng a bout  t he

a c c i de nt  whi c h f or me d t he  ba s i s  f or  hi s  not  r e por t i ng t he

ma t t e r  t o  hi s  i ns ur a nc e  c ompa ny. 4  I n  t he  f a c e  of  t hi s

undi s put e d e vi de nc e ,  a  t r i e r  of  f a c t  c oul d not  r e a s ona bl y

i nf e r  f r om t he  e vi de nc e  t ha t  t he  a t t or ne y,  t hr ough a ny of  hi s

a c t i ons  or  omi s s i ons ,  c oul d be  he l d r e s pons i bl e  f or  Hunl e y’ s
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not  r e por t i ng t he  a c c i de nt  wi t hi n a  r e a s ona bl e  t i me  f r om t he

da t e  Hunl e y l e a r ne d of  t he  c l a i m.   

Wi t hout  dr a wi ng a ny c onc l us i ons  r e ga r di ng t he  ma nne r

i n whi c h t he  c a s e  wa s  ha ndl e d be yond t ha t  poi nt ,  we  c onc l ude

t ha t  t he  Tr i a l  J udge  di d not  e r r  i n  de t e r mi ni ng t ha t  t he

i ns ur a nc e  c ompa ny’ s  a bi l i t y  t o  de f e nd f or  l a c k of  not i c e

r e nde r e d moot  a ny c ons i de r a t i on of  t he  de f e nda nt s ’

r e pr e s e nt a t i on s ubs e que nt  t o  t ha t  t i me .     

We  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t  a nd r e ma nd

a t  a ppe l l a nt s ’  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Don T.  Mc Mur r a y,  J .

___________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .


