IN THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON FI LED

April 28, 1997

TERRY NORRI S and wi f e, ) C A NO 03A01-C96111- CV- 003733
NE NORR ecll"Crowson, Jr.
LI SA 'S, ) Appellate Court Clerk

) HAM LTON cllrcil™®

Plaintiffs-Appellants, )
) HON. THOVAS A GREER, JR.,
V. ) JUDGE BY DESI GNATI ON
)
JON P. SEABORG DON W POOLE, )
PH LLI P C. LAWRENCE, HERBERT )
A. THORNBURY, W LLOYD )
STANLEY, JR., and JOHN R )
MORGAN, individually and as )
partners doi ng busi ness under )
the nane and style of POOLE, )
LAWRENCE & THORNBURY; POOLE, )
LAVWRENCE, THORNBURY & STANLEY;)

and POOLE, LAWRENCE, )
THORNBURY, STANLEY & MORGAN, ) AFFI RVED
) AND
Def endant s- Appel | ees. ) REMANDED

TAYLOR W JONES, and LINDA R GREER, JONES COPELAND LEFKOW TZ
& GREER, Atlanta, and EDWN Z. KELLY, JR, KELLY, KELLY &
GOUGER, P.C., Jasper, for Plaintiffs-Appellants.

E. BLAKE MOORE and JOHN B. BENNETT, SPEARS, MOORE, REBMAN &
W LLI AM5, Chattanooga, for Defendants-Appell ees.

OP1 NI ON

Franks. J.

In this | egal mal practice action, the Trial Court
granted defendants summary judgnment and plaintiffs have
appeal ed.

Plaintiff-Appellant Terry Norris was all egedly
injured on February 14, 1984, by a piece of wood which fel
fromhis enpl oyer’s garage door. Defendant-Appellee Jon

Seaborg was retained by Norris to represent himin a worker’s



conpensati on cl ai magainst his enployer and in a negligence
action agai nst Crawford Door Conmpany. This action is based
upon Seaborg’s all egedly negligent representation of Norris in
the suit against Crawford Door Conpany.

A letter dated May 10, 1984 was sent by Seaborg to
the President of Crawford Door, Arthur Hunley'. Hunley in his
affidavit executed in 1989, stated that he had received a
letter from Seaborg, but could not be certain that the letter
exhi bited was the actual letter. He stated that he expl ai ned
to M. Seaborg in a tel ephone conversation that he ?made it
plain to M. Seaborg that | did not feel there was any
liability on ny conpany?, and had no recollection of whether
anyt hing concerning liability insurance was di scussed. But,
he was ?certain? that he did not nention that the conpany had
filed for bankruptcy.? Subsequently, in May of 1993, Hunley
gave his deposition and stated that during the conversation
wi th Seaborg, Seaborg advised that he was not going to take
the case and not to pay any attention to ?anything el se?.

In his affidavit Seaborg states that he sent the
letter of May 10, 1984 to Hunley, which |etter concl udes:

Pl ease forward this notice of our intent to pursue

this claimto your insurance carrier or else contact

me at your earliest convenience for further

di scussi on.

In a matter of days, Arthur L. Hunley, Jr., President of

Crawford Door, called Seaborg in response to the letter.

Hunl ey stated that Crawford Door Conpany of Chattanooga had no

! Hunl ey died in June of 1995.

2 crawford Door Company filed a bankruptcy petition on May 2, 1984, a

and the bankruptcy was converted to a Chapter 7 on March 20, 1985.
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liability insurance to cover the accident. Seaborg opi ned
that he had no reason to question Hunley’'s statenent that
t here was no insurance.

On March 11, 1988, plaintiff Norris exam ned the
bankruptcy records and found the nanme of Crawford’'s insurance
conpany |isted. The insurance conpany was then finally
notified on July 28, 1988. 1In a separate suit, the insurance
conmpany successfully defended agai nst covering the claim
because of the lack of tinely notice.

This mal practice action was filed in July of 1991.
The Trial Court granted summary judgnments for defendants on
t he ground that Crawford Door had failed to give notice of the
claimwithin the tinme required by its policy of insurance.
Noting that the Tennessee Rul es of Procedure provide no nethod
for discovering the existence of insurance, the Court found
that the time for notice had expired |long before either of the
| awyers were aware of the bankruptcy or could have di scovered
t he existence of the insurance policy. Accordingly, he held
t hat any subsequent failure of |lawers to discover the
exi stence of the insurance was i mmterial.

Crawford Door’s insurance policy contained the
foll owi ng provision:

(a) I'n the event of an occurrence, witten notice

containing particulars sufficient to identify the

I nsured and al so reasonabl e attai nable information

with respect to the tinme, place and circunstances

t hereof and the nanes and addresses thereof injured

and of avail abl e w tnesses shall be given for the

insured to the conpany or any of its authorized
agents as soon as practicable.

(b) If claimis nade or suit is brought against the

insured, the insured shall imediately forward to

t he conpany every denmand, notice, summons or ot her

process received by himor his representative.
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This contractual requirenent of notice to the
insurer is a condition precedent to recovery under a policy.
Lee v. Lee, 732 S.W2d 275 (Tenn. 1987). The notice nust be
gi ven pronptly when a reasonabl e and prudent person woul d
believe that an accident could give rise to a claimfor
damages. |d. at 276.

We review summary judgnents de novo with no
presunption of correctness. T.R A P. Rule 13(d). \Were there
IS no genuine issue of the material fact the Trial Court may
grant summary judgnment. T.R C.P. 56.03. 1In considering the
notion, the Court nust take the evidence in the |ight nost
favorable to the non-noving party. Byrd v. Hall, 847 S. W 2d
208, 210-211 (Tenn. 1993).

Under this standard, Hunley’'s becane aware of the
I nci dent when he received the letter of May 10, 1984 from
Seaborg. Tennessee requires that notice of an incident be
given to an insurer even if the insured believes no harm was
caused or no suit will result. Nat i onwi de Mutual | nsurance
Conmpany v. Shannon, 701 S.W2d 615, 620 (Tenn. App. 1985). |If
no notice is given within a reasonable tinme, an insurance
conpany may refuse to provi de coverage for |ack of notice.
Allstate Ins. Co. v. Wlson, 856 S.W2d 706 (Tenn. App. 1992).

Hunl ey had reasonabl e grounds to believe a claim
m ght ari se agai nst Crawford Door once Seaborg’'s letter was
received. He later said that the letter neant ?that they was
suing ne.? [sic]. Under the ternms of the policy, he was
required to give notice to his insurer as soon as practicable

and/or imredi ately. Such terns generally require that notice



be given within a reasonable tine under the circunstances of
the case. Wsaley v. Underwood, 922 S.wW2d 110, 113 (Tenn.
App. 1995).

The el enents of a legal malpractice claimare the
enpl oynent of the attorney, negligent breach of a duty owed by
the attorney to the client, and damages resulting from such
negl i gence. Bl ocker v. Dearborn and Ewm ng, 851 S.W2d 825,
827 (Tenn. App. 1992). Expert testinony is required to
establish the professional duty owed in a nal practice case.

Cl eckner v. Dale, 719 S.W2d 535, 540 (Tenn. App. 1986).

Plaintiffs filed the affidavit of Ki nbrough Millins,
whi ch addresses only those actions that should have been taken
after suit was filed in February, 1985 and Crawf ord Door
failed to respond.® The affidavit of WIIliam Schwal | takes
I ssue with Seaborg’ s general ?failure to investigate? by not
ascertaining the nanmes of witnesses and | ooking into the
strengths of the Norris’ claimagainst Crawford Door. Schwall
enphasi zes that it is inportant to encourage a Defendant to
contact his insurer. Finally, Schwall states that failure to
sue a possibly solvent corporation solely because they do not
have insurance is negligence. He states that suit shoul d have
been filed without a delay of nine nonths.

Hunl ey’ s actions indicate that he at no tine had any

intention of notifying his insurer. Neither does the

® Millins states that Seaborg failed to exercise the required standard

of care once the suit was filed by not communicating with Crawford Door
after filing suit, conducting no discovery, conducting no investigation
of the status of Crawford Door, not taking a default judgnment. She
faults Poole for failing to contact anyone representing Crawford Door
before or after refiling the suit, conducting no discovery, conducting
no investigation of the status of Crawford Door, not attenpting to take
a default judgment until two years after the company was in default, and
taking no action in the bankruptcy case on the Norris’ behalf.
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statenent that the suit should have been filed earlier, assist
the plaintiff. There is sinply no basis to infer that Hunley
woul d have reported the natter to his insurance carrier if
suit had been filed at any given tinme. The corporation had
filed for bankruptcy and Hunl ey states unequivocally in the
record why he did not give notice of this claimto his

i nsurer, which reason, however specious, is not in dispute.

In his deposition, Hunley testified:

Q What did you do about his [Terry Norris’]
clains after the conversation wwth M. Seaborg?

A. About whose cl ai n8?
Q M Norris?

A | didnt do nothing. | didn’t have no cl ains.
| didn’t even call the insurance conpany.

Q Al'l right. D d you not feel that you had a
responsibility --

No, ma’ am
-- to call the insurance conpany?
No, nma’am absolutely not.

Ckay. Wiy not?

> O > O >

Because the man [Norris] is lying, that’'s the
reason.

Hunl ey concluded that the plaintiff was |ying about the
accident which formed the basis for his not reporting the
matter to his insurance conpany.” In the face of this

undi sputed evidence, a trier of fact could not reasonably
infer fromthe evidence that the attorney, through any of his

actions or om ssions, could be held responsible for Hunley’s

4Hunley’s actions buttress his statement. He failed to notify his
insurer when he received the letter and when he was twice served with
suits for the claim



not reporting the accident wthin a reasonable tine fromthe
date Hunl ey |l earned of the claim

Wt hout drawi ng any concl usi ons regardi ng the nmanner
in which the case was handl ed beyond that point, we conclude
that the Trial Judge did not err in determning that the
i nsurance conpany’s ability to defend for |ack of notice
rendered noot any consideration of the defendants’
representation subsequent to that tine.

We affirmthe judgnent of the Trial Court and remand

at appellants’ cost.

Her schel P. Franks, J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.



