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John A. Molin and his wife, Fredericka R Littlefair-
Mol in, appeal a judgnent rendered against themin favor of Bil
W Rickman and his wife, Ruth Y. Rickman, in the anount of

$17, 314. 97.

The di spute arose in connection with a contract the
parties entered into relative to property the Mlins desired to
sell and the R ckmans desired to purchase, which was never

consunmat ed.

The Chancel lor found that the Ri ckmans were entitled to
recover $15,914. 97 expenses in inproving the residence |ocated on
the property in question which under the terns of the contract
they were occupying and renting. 1In addition, the Chancell or
found the Rickmans were also entitled to the return of $1400 paid

as earnest noney.

The Molins appeal raising the follow ng issues:

1. \Whether the plaintiff-buyers properly
exercised their purchase option under the |ease
pur chase agreenent at issue, thereby creating a valid
and bi ndi ng contract.

2. \Wether the defendant-sellers could be held
| iable for the expenses which the plaintiff-buyers
incurred to inprove the property at issue, where the
| ease- purchase agreenent expressly provided that the
plaintiffs would bear the expense of any inprovenents
they made to the subject property.

3. \Whether plaintiffs are entitled to recover the
costs they incurred to i nprove the subject property on
a theory of quantum nmeruit, notw thstanding the
exi stence of the contract |anguage described in issue
no. 2, above.

4. \Wether the Chancell or abused his discretion
I n awardi ng prejudgnment interest in this case.



The agreenent between the parties was drawn by a real
estate agent under the enploy of the Mdlins and is styl ed,
"CONTRACT FOR SALE OF REAL ESTATE." (See Appendix.) It is on a
printed form (apparently a standard real estate formused by the
realtors) and in alnost all particulars appears to be as the
caption designates. The Mdlins insist that certain verbi age
mandat es ot herwi se. They contend that the content was in fact an
option and, because not exercised, no sales contract was created.
In support of their contention they rely upon the follow ng
| anguage of the contract: "Letter of intent from Buyer by Apri

1st 1991 & house can be shown."

The proof by the Mdlins shows that this letter of
I ntent was required before the R ckmans were entitled to purchase
the house and that, should it not be given, they were at liberty

to show t he house to other prospective purchasers.

The letter of intent was never delivered because the
Mol ins were unable to correct a problemw th the sewage system
and septic tank in accordance with the foll ow ng provision of the

contract:

Necessary repairs to be nade to septic and drain |ine
and health letter to be provided by seller.

The Chancel l or found, and the record supports his
finding, that the R ckmans woul d have delivered the |etter of
i ntent and purchased the property had the repairs been nade to

the septic and drain line and had they received a letter fromthe



Heal th Departnent that the problem had been corrected. As a
matter of fact, the real estate agent called by the Mlins
testified that the property could not have been financed absent a

|l etter fromthe Health Departnent.

We find that the record supports the proposition that
the Rickmans did not conplete their part of the bargain because--
despite persistent inportuning by the R ckmans--the Ml ins
breached the agreenent relative to the sewer problem Certainly
the R ckmans did not want to purchase the property w thout the
sewer probl em being resolved and, although the proof does not
reflect, it is likely they would have had to borrow noney
pl edgi ng the property as security to raise the purchase price.

In any event, we find that whether the instrunent be denom nated
a contract of sale or, as insisted by the Mdins, an option to

purchase, it was breached by the Mdlins.

Wth regard to issues two and three, the contract al so

contains the foll ow ng provision:

Al'l cost of redecorating, such as painting, wall-
papering, |andscaping & carpeting may be done at the
expense of the buyer.

Apropos of these issues, the authors of Am Jur. 2d.,
wi th appropriate citations, state as a general rule the

fol | ow ng:

8§ 704. Repudiation of, or refusal to perform contract
As a general principle, where one party to a

contract repudiates it or refuses to performit, the
other party is not obligated to performhis prom se,
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and such nonperfornmance does not render the other party
| iable in damages. Furthernore, a refusal by one party
to perform obviates the necessity of a tender of
performance by the adverse party. A party positively
refusing to performhis contract cannot sue the other
for nonperformance, whether the prom ses are

i ndependent or not, if one is the consideration for the
other and the contract is wholly executory. A refusal
to accept tender of performance is a breach of contract
excusing a party fromfurther performance of its part.
Where all the provisions of a contract are so connected
with a party's obligations that when one of themis
repudi ated it in effect renders further performnce

I npossi bl e, the repudi ati on obvi ates the necessity of
any tender or further performance on the opposing
party's part.

17A Am Jur.2d, Contracts, 8704, Page 718

In light of the foregoing and because the Mdlins
originally breached the contract, we conclude that as a result
thereof the Rickmans suffered danages in the anount awarded by
the Trial Court and are entitled to recover that anount, plus the

$1400 ear nest nobney deposited.

In view of our conclusion that the R cknans are
entitled to danages for the Ml ins' breach of contract, it is
unnecessary that we address the alternate ground for recovery

mentioned by the Trial Court--quantumneruit. W do note in this

connection, however, that the testinony of the real estate agent
called by the Molins that the inprovenents made by the R ckmans
did not increase the value of the property was di scounted by the
Trial Court, and further that sone expenditures were not nerely
cosnetic, in that underpinning was done in the basenment to insure

t he structural soundness of the dwelling.

Wth regard to the |ast issue addressing pre-judgnment

I nterest, the Chancell or decreed the nonetary award shoul d begin



drawi ng i nterest on June 15, 1991, the date the Ri ckmans vacated
the prem ses. Such an award, which is authorized by T.C A 47-
14-123, lies within the discretion of the Chancellor. Under the

facts of this case, we find no abuse of discretion.

For the foregoing reasons, the judgnent of the Trial
Court is affirnmed and the cause remanded for collection of the
judgment and costs below. Costs of appeal are adjudged agai nst

the Molins and their surety.



Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.



