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OPINION

The captioned defendant has appealed from an adverse decision of the Trial Court

regarding her interest in real estate. The undisputed chain of events leading to this controversy

isasfollows:

In 1965, Mary L. Covington, a widow, now deceased, purchased in her sole name, the

subject real estatelocated in Davidson County, Tennessee. Her children weretheplaintiffs, Bill

Covington and Brenda Johnson.

Thereafter, in 1966 or 1967, Mrs. Covington married Edward P. Russell whose children,

by aprevious marriage, Ervin B. Russell and Edward P. Russell, Jr., are intervening petitioners

in the present case.



On February 21, 1968, Mrs. Covington Russell executed awarranty deed describing the
subject property and providing in pertinent part as follows:

For and in consideration of the sum of $10.00 DOLLARS cash
in hand paid, the receipt of which is hereby acknowledged and
other good and valuable considerations, including the assump-
tion by the Grantees of the outstanding principal balance of a
note described in and secured by, that certain Deed of Trust

from Charles C. Lloyd, Register’s Office for said County Mary
L. Covington Russell has barganed and sold, and by these
presents Do transfer and convey unto the said Mary L. and

Edward P. Russell their heirs and assigns, a certain tract or
parcel of land in Davidson County, State of Tennessee.

On the same date, February 21, 1968, E. P. Russell signed and swore to an affidavit of
the value of the property. The deed wasrecorded in the Register’ s Office of Davidson County,

Tennessee.

On August 11, 1972, Mary Covington Russell filed a suit for divorce. There is no
evidence or insistence that any order or decree was ever entered in that proceeding which would

affect thetitle to the subject property.

On January 28, 1980, Mary L. Covington Russell died. Her survivorswere her husband,
Edward P. Russell, and her two children, Bill Covington and Brenda Johnson. Edward P.
Russell continued to occupy the subject property and to pay the installments of the mortgage

indebtedness.

In 1984, Edward P. Russell married the defendant, VelmaRussell. Edward Russell and
VelmaRussell occupied the subject property until his death on February 16, 1992. Hiswidow,
the defendant Velma Russell, and histwo children, the intervenors Ervin Bradford Russell and

Edward P. Russdll, Jr., survived him.

On February 26, 1992, Vdma Russell qualified as administratrix of the estate of the

deceased, Edward P. Russdll.



On September 4, 1992, the plaintiffs, surviving children of Mrs. Mary L. Covington
Russell, filed clams against the estate of Edward P. Russell seeking enforcement of an alleged
antenuptial agreement of Mary L. Covington and Edward P. Russell. Exceptionswere filed to
the claims. This record does not reflect what disposition was made of the claims or the

exceptions thereto.

On March 30, 1993, the surviving children of Edward P. Russell, Ervin B. Russell and
Edward P. Russdll, Jr., filed an intervening petition in Probate Court under the caption, “In Re
Estate of Edward P., Russell, Docket No. 98777.” The petition asserted:

Comes Ervin Bradford Russdl and Edward Phillip Russell,
Jr. petitioner’s and heirs of the Deceased, and would show
unto the Court:

.

That they are the only lawful hersto the property of the
deceased described and known as 1818 Tammany Dr., Nash-
ville, Davidson County, Tennessee. Tha said property was
held in fee ssmple in the sole name of Deceased a the time of
his death.

.

That the Deceased’ s widow, Velma Russell, was not listed
on the deed of said property. That said property at the point
of death of deceased passed immediately to deceased’ s issue,
Ervin Russell and Edward Russell, Jr.

Tha Velma Russell should not be allowed to clam any
interest in said property, such as Elective Share, Homestead,
Years Support, or One Third Interest, because there existed
apre-nuptial agreement between Deceased and Velma Russdll
which waived any claim that she might have to said property.

V.

That petitioner Ervin Russell has witnessed the pre-nuptial
document signed by both the Deceased and Velma Russell.
That petitioners asks the Court to reconstruct this apparently
lost document. That Velma Russell refuses to admit the
existence of said pre-nuptial agreement. An unsigned copy of
said document is attached to this petition as Exhibit A.
PREMISES CONSIDERED, PETITIONERS PRAY :

1. That petitioners be allowed to filethis petition and a
copy of same by served upon the administrator of this estate,
VelmaRussell.



2. That the Court reconstruct thelost pre-nuptial docu-
ment.

3. That the Court issue an order stating that Velma Russell
has no interest in the property known as 1818 Tammany Dr.,
Nashville, Tennessee.

4. That the costs of this cause along with attorney’ s fees
be assessed against Velma Russell.

5. For general relief.

On December 22, 1994, the captioned plaintiffsfiled in Probate Court acomplaint under
the caption, Bill Covington and Brenda Johnson, plaintiffs v. Vdma Russdl, Ervin Bradford
Russell and Edward Phillip Russell, Jr., defendants, Docket No. 98777.” The complaint read
asfollows:

Comes (sic) the plaintiffs, Bill Covington and Brenda John-
son, in the above styled matter and for cause of action against
the Defendants, Velma Russell, Ervin Bradford Russell, and
Edward Phillip Russell, Jr., would show unto the Court the
following, to wit:

1. That the Plaintiff, Bill Covington, is aresident of Nash-
ville, Davidson County, Tennessee,

2. That the Plaintiff, Brenda Johnson, is aresident of Nash-
ville, Davidson County, Tennessee;

3. That the Defendants, and each of them, dl residein the
City of Nashville, County of Davidson, State of Tennessee.
The rea property herein referred to, which is the subject of
this action, is situated in the City of Nashville, County of
Davidson, State of Tennessee.

4. That the Plaintiffs as named herein, are the natural
children of Mary L. Covington Russell, who died on January
28, 1980;

5. That prior to the death of the said Mary L. Covington
Russell, the said Mary L. Covington Russell executed a War-
ranty Deed on the property a issue, from her sole name into
the name of Mary L. And Edward P. Russell, after becoming
the lawful wife of Edward P. Russell, a copy of whichis
annexed hereto, made a part hereof, and marked as Exhibit A;

6. That said Warranty Deed failed to specify the convey-
ance of thereal property at issue as tenants-by-the-entirety in
accordance with T.C.A. Section 66-1-109, thereby creating
the presumption that the intent of the said Mary L. Covington
Russell was to create a tenancy-in-common;
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7. That the said Mary L. Covington Russell died intestate,
and that ater her death the said Edward P. Russell kept
possession of the real property at issue, and subsequently
married said Velma Russell;

8. That the Plaintiffs as named herein are informed and
believe, and so allege, that the said Edward P. Russell died
intestate as a resident of this state, and Defendant Vdma
Russell, his wife, continuesto reside at the real property at
issue. Plaintiffs have made a diligent search and inquiry
concerning the heirs or devises of decedent Edward P.
Russell and have been ableto determine or ascertain, and
believe that thesad heirsor devises are the Defendants as
named herein;

9. That the Plaintiffs, Bill Covington and Brenda John-
son, are the surviving heirs or devises of decedent Mary L.
Covington Russell, and pursuant to T.C.A. Section 31-2-
104, (laws of descent and distribution) are the owners of
the undivided interest formally (sic)owned and held by dece-
dent Mary L. Covington Russell. Plaintiff, Velma Russell,
is in possession of the real property and the sameis, as
Plaintiffs are informed and believe, not capable of partition
and division, but the same can bereadily sold for itsfair
market value, and the proceeds partitioned.

Wherefore, premises consider ed, Plaintiffs pray:

1. That this petition be filed under the estate of Ed-
ward P. Russell and that the same be served upon the
attorneys of record for the respective defendants, requiring
them to answer this complaint within the time prescribed
by law, but oath to their answer is hereby expressly waived;

2. That upon partition, the undivided interest of the
known heirs or devises of the decedents, Mary L. Coving-
ton Russell and Edward P. Russell, can be apportioned to
them in their several shares, astheir interests are ascertained
and adjudicated,

3.  That upon hearing of this cause, the Plaintiffs each
be adjudged to be entitled of one-sixth (1/6) share of the fair
market value of the property at issue;

4. Tha Defendant, Velma Russell, berequired to pay
rent in afair and reasonable amount to the Plaintiffs, for the
time in which she has occupied said real property;

5. That the costs and expenses of this action and of the
partition hereby sought, including the expenses and
renumeration of such referees or commissions as the Court
may appoint, should be charged equitably against the
interests of Defendants, and each of them heretofore des-
cribed;



6. That the property be sold at auction and the proceeds
of said sale be distributed to the parties and proportioned to
their respectiveinterests;

7. For such other generd and further relief as the Court
deems proper and just.

On January 13, 1995, the defendant, Velma Russell, filed a motion for summary
judgment reading in pertinent part as follows:

Movant would admit the material factsalleged in the com-
plaint being that Mary L. Covington Russell executed a
warranty deed on the property at 1818 Tammany Drive,
Nashville, Tennessee which she solely owned to Mary L. and
Edward P. Russell, after becoming his wife.

Said conveyance created a tenancy by the entirety thus
passing the fee smpletitleto Edward P. Russell when Mary
Covington Russell died January 28, 1980.

In support of this motion, defendant, Velma Russell, relies
upon the pertinent provisions in the deed from Mary L.
Covington Russell to Mary L. And Edward P. Russell.

Estate by entireties created by direct conveyance.
T.C.A. 8 66-1-109 provides that any married person owning
property in such person’s own name, desiring to convert
such person’s interest into an estate by the entireties with
such person’s may do so by direct conveyance to such
spouse by aninstrument of conveyance which shall provide
that it is the grantor’s intention to create an estate by the
entireties.

A devise or conveyance to ahusband and wife createsa
tenancy by the entirety in the absence of an expression of a
contrary intention. It isaruleof congruction that a convey-
ance to husband and wife, thelanguage primafacie means
that they areto hold by the entireties. Bost et al v. Johnson
et al, 175 Tenn. 232, 133 S.W.2d 491 (1939).

Since the motion relies upon the allegations of the complaint, it appears to be amotion
to dismiss for failure to state a clam for which relief can be granted. Nevertheless, its

dispositionis reviewable in the present apped.

On June 8, 1994, the plaintiffs, Covington and Johnson, filed aresponse to the motion

for summary judgment which relied upon T.C.A. § 66-1-109, which reads as follows:
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Estate by entireties created by direct conveyance

Any married person owning property or any interest therein in
such person’s own name, desiring to convert such person’s
interest in such property into an estate by the entireties with such
person’ s spouse, may do so by direct conveyance to such spouse
by an instrument of conveyancewhich shall provide that it isthe
grantor’s intention by such instrument to create an estate by the
entireties in and to the entire interex in the property
previously held by the grantor. [Acts 1949, ch. 255, § 1; mod. C.
Supp. 1950, § 84611.1 (Williams, § 7605.1); T.C.A. (orig.
ed.), §64-109.] (Emphasis supplied)

The response states:

For our purpose, the important wording of this statuteis
reflected in thelast phrase, “ conveyance with shall provide that
it is the grantor’s_intention by such an instrument to create an
estate by entireties.” The real issue here is whether or not it was
the intention of Mary L. Covington Russell to create an estate by
entireties when she added her husband’ s name to the title of the
property. We submit that it was not her intention. Mary L.
Covington Russell told Plaintiffs that she never intended Edward
R. Russdl to own any part of said property, but that she only
believed it was necessary to put his name on the deed to obtain
aloan. See, Affidavit of Bill Covington, p.1. Mary L. Covington
Russell told Affiant on several occasions that she believed her
children, the Plaintiffs, would inherit said real estate at her death.
See, Affidavit of Bill Covington, p. 2.

Thedefendant, VelmaRussell, filed an answer and counter-complaint and the cause was
set for hearing on its merits. After the hearing, the Trial Judge entered judgment as follows:

2. The motion of the defendant, Velma Russell, to dismiss
the Intervening Petition of Ervin Bradford Russell and Edward
Phillip Russell, Jr., made at the end of plaintiffs' and intervening
petitioners’ proof should be granted;

3. For the reasons expressed by the Court at the end of the
trial of this case said warranty deed created in the wife and
husband, Mary L. and Edward P. Russell, a tenancy-in-common,
each owning aone-haf undivided interest and not atenancy-by-
entireties;

4, Mary L. Russell died intestate prior to the death of
Edward P. Russell leaving her two children surviving and that by
the laws of intestate succession, her husband, Edward P. Russell
and children, Bill Covington and Brenda C. Johnson, became the
owners of aone-sixth interest each in thereal property.

5. At the time of theintestate death of Edward P. Russall

in 1991, his two-thirds undivided interest in the property des-
cribed in the deed descended to his spouse, Velma Russell, and
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two children, Bradford Russell, and Edward Phillip Russell,
Jr., in equal shares of four-eighteenths each by the law of
Intestate succession; and

6. Any and al other clams of the partieswere not
established by the proof.

Itis, therefore, ORDERED, ADJUDGED AND DECREED:
D That the Intervening Petition of Ervin Bradford
Russell and Edward Phillip Russdl, Jr., be and the sameis
hereby dismissed and the cods of same are assessed against
the petitioners, for which execution may issue, if necessary;

(2 That the Warranty Deed of record in Book 4213,
Page 546 of the Register's Officefor Davidson County,
Tennessee, created atenancy-in-common between the wife
and husband grantees, Mary L. And Edward P. Russdll, in
the property therein described;

3 That at the time of the death of Mary L. Russell in
1980, her one-half interest descended in equd sharesto her
only two children, Bill Covington and Brenda C. Johnson,
and her husband, Edward P. Russdl (Sr.), eachtaking a
one-sixth undivided interest in said real estate;

4 That at the time of the death of Edward P. Russell

(Sr.) in 1991, his two-thirds undivided interest in said
property descended in equal sharesto his surviving spouse,
VelmaRussell and the decendent’ s only two children, Ervin
Bradford Russell and Edward P. Russell, Jr., each taking an
undivided four-eighteenths interest each;

(5) That the said property described in the warranty
deed isnot capable of being partitioned and should be sold
at private sale in accordance with an agreement to be
reached between the parties or, failing such agreement, by
order of the Court upon motion by any one or al of the
parties;

(6) That any and dl other claims of the parties herein
should be and are hereby dismissed; and

(7) That the costs of the proceedings other than the
costs of the Intervening Petition are assessed equally be-

tween the parties, for which execution may issue, if
necessary.

From the foregoing judgment, the defendant-counter plaintiff, Velma Russell, has
appealed and presented the following issues:

l. Should the Trial Court have granted defendant’s
motion for summary judgment?



. Does the admissible evidence in the case prepon-
derate against the Trial Court's decision that the
warranty deed of February 21, 1968 to wife and husband
created a tenancy in common?
. Is the claim of the plaintiffsto an interest in the
property described in the warranty deed barred or
precluded by the defenses of the doctrines and principles
of estopped and laches?
IV. Is the clam of the plaintiffsto an interest in the
real estate barred by the provisions of Tenn. Code Ann.
§ 28-2-102,103 and/or 105?

Theintervenors, Ervin B. Russell and Edward P. Russell, Jr., have not appealed or filed

abrief in this Court.

The Summary Judgment Motion

Thedefendant, VelmaRussell, insiststhat her motion for summary judgment should have
been sustained because, under the admitted fact that Mrs. Covington executed the February 21,

1968, deed to herself and husband, an estate by the entireties was created.

Theplaintiffs, Bill Covington and Brenda Covingtoninsist that no estate by theentireties
was created by the deed because it contained no provision expressing an intention to create an

estate by the entireties as required by T.C.A. 8§ 66-1-109, quoted above.

Oliphant v. McAmis, 197 Tenn. 367, 273 S.\W.2d 151 (1954), involved personalty held
in the name of one spouse, but intended by both spouses to be joint marital property. The
Supreme Court held that the property was held by the entireties with rights of
survivorship. However, the Supreme Court also said:

We think Chapter 255 of the Public Acts of 1949 has
no application to thecase at bar. The Act merdy provides
that an estate by the entirety may be created by deed of
either husband or wife to one another and that the intention
to create such an estate must appear upon the face of the
instrument of conveyance. This statute makesit possible
for either husband or wife to create an estate by the entirety
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without the necessity of deeding the property to athird
party and having that party re-convey to the husband and
wife an estate by the entirety. (Emphasis supplied)

Although common-law tenancy by the entiretieswas abolished by the Married Women’ s
Emancipation act (Chapter 26, Public Actsof 1913, T.C.A. 8§ 36-3-504, common-law estatesby
theentiretieswerere-established by Chapter 126, Public Actsof 1919 (T.C.A. 8 36-3-505), Bost
v. Johnson, 175 Tenn. 232, 133 SW.2d 491 (1939). Thecited authority states:

“While a conveyance or devise to ahusband and wife will
ordinarily create a tenancy by entireties, the authorities are
generaly to the effect than an intention, clearly expressed in
the instrument, that they shall take as tenantsin common or

as joint tenants, will be effective, even at common law, if
persons who have previously acquired joint interests become
husband and wife, they do not become tenants by the entirety,
there is evidently nothingin the relation of husband and wife
to prevent their acquisition of property as joint tenantsor

tenants in common. The result of thisview isthat the exist-
ence of a tenancy by entireties is a question purdy of

intention, through an intention on the part of the grantor to

create such a tenancy is presumed, in the absence of an

expression of acontrary intention. In other words, thereisa
rule of construction that, in case of a conveyance to husband
and wife, the language prima facie means that they are to hold
by the entireties. 175 Tenn. At 235.

In Hardin v. Chapman, 36 Tenn. App. 343, 255 SW.2d 707 (1952), property was
conveyed “unto H. H. Brown and hiswife, Mary Brown, equally and jointly --- to have and to
hold the same to the said H. H. Brown and Mary Brown, their heirs and assignsforever”. This
Court held that atenancy by the entireties resulted and said:

[1] “An estate by entirety which isaform of co-ownership
held by husband and wife with right of survivorship, is
defined as an estate held by husband and wife by virtue of
title acquired by them jointly after marriage.” 41C.J. S,
Husband and Wife Section 34, page 458. And*“an estate by
the entireties involves the unities of time, title, interest, and
possession, as well asthe husband and wife unity of owner-
ship.” 26 Am. Jr., Sec. 71, p. 698.

[3] It isgenerally held that atenancy by the entirety is created
when ahusband and wife take an estate to themsdvesjointly,
and such will be presumed where words do not appear to the
contrary or, asin theinstant case, where the language used is
ambiguous. Bost v. Johnson, 175 Tenn. 232, 133 S.W. (2d)
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491.

Regarding estates created by the entireties, the Court, in
Bennett v. Hutchens, 133 Tenn. 65, 179 S. W. 629, 630, said:

“By theauthoritiesit is held that a deed to
husband and wife, which would at common
law have created in them an estateinjoin
tenancy, had they not been married, does,
by the fact of the marriage, createin the
husband and wife an estate by the entireties.
“By theauthoritiesit is held that a deed to husband and wife,
which would at common law have created in them an estate in
joint tenancy, had they not been married, does, by the fact of the

marriage, create in the husband and wife an estate by the entire-
ties. 36 Tenn. App. 347, 349.

The deed in the present case does not designate the conveyees as husband and wife.
However, the evidenceisuncontradicted that they were, infact, husband and wife when thedeed

was executed.

At the bar of this Court, it was conceded that, if the deed in the present case had been

executed by athird party, the result would have been atenancy by the entireties.

Nevertheless, it isinsisted that the fact that the conveyor was not a third party, but one
of the spouses brings the transaction within the scope of T.C.A. § 66-1-109 which states, “may
do so by direct conveyance --- which shall provide that it isthe grantor’ sintention --- to create

an estate by the entireties.”

The above cited authorities lead this Court to the conclusion that, in order to create an
estate by the entireties by a deed to two spouses, it is not necessary to state in the deed that the

conveyers are husband and wife if they are such in fact.

If aconveyor conveys property to two people who arein fact husband and wife, an estate

by the entireties results unless the deed states otherwise. A conveyance to husband and wife by
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a third party creates a presumption of intent to create an estate by the entireties, requiring

contradictory evidence to produce a different result.

No reason occurs to this Court why the same rules should not apply to a conveyance to

two spouses by one of the spouses as conveyor.

T.C.A. 8 66-1-109 applies only to deeds from one spouse to the other spouse. That is,
if one spouse desires to convey to his or her spouse an interest in property on a “one to one
basis,” the deed must in somemanner indicate on itsfact an intention to produce an estate by the

entireties.

If, on the other hand, the property is conveyed by one spouse to both spouses, the result
is the same as if the conveyor were a third person, that is, the fact that the conveyees were
spouses created a presumption of intent to create estates by the entireties. There being no

evidencein this record to contradict the presumption, it is conclusive as a matter of law.

The result of the foregoing is:

When Mrs. Covington Russell conveyed her property to herself and husband, she created

estates by the entirety in her husband and herself.

When Mrs. Covington Russell died, her husband’ sestate by the entirety became an estate

in fee, and Mrs. Covington’s heirshave no interest in the property.

It was error for the Trial Judge to overrule the motion of the defendant, Vdma Russell,

for asummary judgment. This Court sustains the motion.
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Preponder ance of Evidence

Sincetheundisputed evidencerequiresthe summary dismissal of plaintiff’ ssuit, theissue
of preponderance of evidence is moot. None of the evidence contradicts the common law

presumption which is therefore conclusive.

Bar of Estoppe and L aches

Sincethesuit of plaintiffs must be dismissed on other grounds, theissues of estoppel and

|laches are moot.

V.

The Bar of T.C.A. 88 28-2-102, 103, 105 (Adver se Possession)

Since plaintiff’ s suit must be dismissed on other groundsit is unnecessary to discussthe

defense of adverse possession.

Other issues presented to the Trial Court and not restated to this Court need not be

discussed or decided by this Court.
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The judgment of the Trial Court in respect to the claim of Bill Covington and Brenda
Covington is reversed, and the cause is remanded to the Trial Court for entry of ajudgment in
conformity withthisopinionand further necessary proceedings. Costsof thisappeal areassessed

against Bill Covington and Brenda Covington.

REVERSED AND REMANDED

HENRY F. TODD
PRESIDING JUDGE, MIDDLE SECTION

CONCUR:

BEN H. CANTRELL, JUDGE

WILLIAM C. KOCH, JrR., JUDGE
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