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Def endant - Appel | ee

WLLIAMJ. BROMW OF CLEVELAND FOR APPELLANT
M CHAEL E. CALLAWAY OF CLEVELAND FOR APPELLEE
CHARLES W BURSON, Attorney Ceneral and Reporter, and

JOHN A. MOORE, Assistant Attorney CGeneral, NASHVILLE, FOR
LARRY WALLACE, Director of the TENNESSEE BUREAU OF | NVESTI GATI ON

OP1 NI ON

Goddard, P.J.

This case is before us pursuant to the grant of two
Rule 9 Interlocutory Appeals, one to Plaintiff Rhonda Lee Snmith
and the other to Larry Wallace, in his official capacity as

Director of the Tennessee Bureau of |nvestigation.



The suit giving rise to these appeals stens fromthe
di sappearance of Charles Vernon Smth in June of 1985, while he
was married to Ms. Baliles.® Prior to his disappearance, M.
Smith purchased a whole life insurance policy from Hone
Beneficial in the amount of $100,000 with accidental death
benefits in an additional amunt of $100,000. This policy named
Ms. Baliles as the beneficiary. It is Ms. Baliles' theory that
M. Smith was the victimof a contract killing by Bobby Chadw ck

at the instance of Deno MKenzie.
Al t hough other issues are raised in this Court, we my
only consider those issues specified in the Trial Court's orders

granting these appeal s:

M5. BALILES APPEAL

It is therefore ORDERED, ADJUDGED AND DECREED THAT
the nmotion of the defendant Hone Beneficial Life
I nsurance Conpany to strike the depositions of Shirley
Ham | ton and Special Agent Cerald Presley of the
Tennessee Bureau of Investigation is granted.

It is further ORDERED that the plaintiff is
granted an interlocutory appeal to the Court of Appeals
as to the issues of the striking of the depositions as
well as the plaintiff's notion for summary judgnent,
and the trial date of April 29, 1996 is continued
pendi ng this appeal.

! She was subsequently divorced from M. Smth on July 31, 1985.
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MR. WALLACE' S APPEAL

It is further ORDERED that the Tennessee Bureau of
| nvesti gation and Special Agent Gerald Presley are
granted an interlocutory appeal to the Court of Appeals
as to the issue of whether the depositions are
privileged and not subject to introduction as evidence
at trial.

In addressing the first points raised by Ms. Baliles,
we nust first look to the definition of hearsay found in Rule 801

of the Tennessee Rul es of Evi dence:

Rul e 801. Definitions.

The followi ng definitions apply under this
article:

(a) Statenent. A "statenment” is (1) an oral or
witten assertion or (2) nonverbal conduct of a person
if it is intended by the person as an assertion.

(b) Declarant. A "declarant” is a person who nekes a
statenent .

(c) Hearsay. "Hearsay" is a statenent,? other than
one made by the declarant while testifying at the trial
or hearing, offered in evidence to prove the truth of
the matter asserted.

A cursory exam nation of the deposition of Shirley
Ham | ton and Special Agent Presley denonstrates that certain
testinony elicited is clearly not hearsay. For exanple, as to
Ms. Ham Iton, she testified as to the follow ng facts about the

time of M. Smth's di sappearance:

2 Oral or written or non-verbal conduct intended as an assertion.
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1. Her then husband, Bobby Chadw ck, cane into their
home and "had bl ood down his shirt, down his pants.”
Additionally, on this occasion, "he had a billfold stretched out
in his hand. | seen -- | don't knowif it was a driver's license
or an ID or what. It just had a picture of M. Smth." On the
same occasion, he took out a revolver and laid it on the coffee
table. For several days thereafter, M. Smth was sick and coul d

not eat nor dri nk.

2. That sonetinme later, at her husband' s request, she
acconpanied himto the hone of Deno MKenzie, where he renoved an
envel ope from M. MKenzie's mail box and handed it to her. \Wen

she opened t he envel ope she found it contai ned $3000.

It further appears that even sone statenents that are
hear say m ght be exceptions to the general rule. Rule 803,
Tennessee Rul es of Evidence, 3rd Ed. W also point out wthout
trying to mcro-manage the Chancellor's trial of this case that
qguestions and conmands are as a general rule adm ssible. Section

801. 9, Tennessee Law of Evidence, 3rd Ed.

Finally, as to that portion of Ms. Baliles' appeal
whi ch asserts she shoul d have been granted a summary judgnent, we
cannot find that the undi sputed proof shows M. Smth is deceased
or that his death resulted as alleged in the conplaint "from
bodily injuries sustained through external, violent, and

accidental neans."



As to the deposition of Special Agent Presley, we
recogni ze that nmuch of it mght not be adm ssible as violative of
the hearsay rule but other portions are and, with this deposition
as with the deposition of Ms. Ham|lton, the rulings of the Trial
Court should be on an answer-by-answer basis which could very
wel |l be influenced by the testinony received at trial prior to

the offer of the testinony contained in the depositions.

It appears the principal concern as to M. \Wllace's
appeal is that Ms. Hamlton's nane woul d becone known to M.
Chadw ck which would place her in peril. The record discloses
that M. Chadw ck knew that Ms. Ham |ton was furnishing
information to the | aw enforcenent authority and granting a
privilege to protect her would be futile. W accordingly
conclude that our grant of an interlocutory appeal as to M.

Wal | ace was inprovident and his appeal is accordingly dismssed.

For the foregoing reasons we dism ss the appeal of M.
Wal | ace, vacate the order of the Trial Court striking the
depositions of Ms. Ham |ton and Special Agent Presley, and affirm
his order denying sunmary judgnment to Ms. Baliles. The cause is
remanded for further proceedings not inconsistent with this
opi nion. Costs of appeal are adjudged one-hal f agai nst M.

Bal i | es and one-hal f agai nst Hone Beneficial.



Houston M Goddard, P.J.

CONCUR:

Charl es D. Susano, Jr., J.

WlliamH |nnman, Sr.J.



