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This is a divorce case. The trial court granted the
plaintiff D ana Aycocke Fl anagan (Wfe) an absolute divorce from
t he defendant Janmes WII|iam Fl anagan (Husband). Husband
appeal ed, arguing (1) that Wfe did not prove she was entitled to
a divorce on the ground of inappropriate marital conduct; and (2)
that the trial court’s division of property was inequitable or

ot herwi se contrary to | aw.

When the parties married on July 24, 1992, Wfe was 38
and Husband was 43. They separated in April, 1996. At the tine
of trial, Wfe was 42 and Husband was 47. Neither of the parties
had been previously married. Their union produced no children.
Wfe had two children at the tinme of the parties’ marriage.

These children lived with the parties during their marriage.

W fe sought a divorce on the fault ground of
i nappropriate marital conduct. In his answer, Husband deni ed
that Wfe was entitled to a divorce. He did not file a

countercl aim

T.C.A 8 36-4-102(a)(1l) sets forth as a ground for

di vorce the following “treatnment or conduct”:

The husband or wife is guilty of such cruel
and i nhuman treatnment or conduct towards the
spouse as renders cohabitation unsafe and

i mproper which may al so be referred to in

pl eadi ngs as inappropriate marital conduct;

Thi s ground has been defined as



the willful, persistent causing of
unnecessary suffering, whether in realization
or apprehensi on, whether of body or mnd, in
such a way as to render cohabitation

danger ous and unendur abl e.

Gardner v. Gardner, 104 Tenn. 410, 412, 58 S.W 342, 343 (1900).
See also Stone v. Stone, 56 Tenn. App. 607, 611, 409 S. W2d 388,
391 (1966); Schwalb v. Schwal b, 39 Tenn. App. 306, 328, 282 S.W2d

661, 672 (1955).

It is clear that relatively subtle conduct can anount

to “cruel and i nhuman treat ment or conduct”:

Cruel and inhuman treatnent is often tines
not evi denced by public assaults and
beatings, but is acconplished in nore subtle
and insidious ways. The whispered invective,
accusation by insinuation, stinging sarcasm
and heartless intimdation are the inplenents
frequently used by which | ove, the vital
principle which animates a narriage, is
tortured to death; with the result that the
once happy joi nder becones nothing | ess than
a “bridge of groans across a stream of
tears.”

Newberry v. Newberry, 493 S.W2d 99, 101 (Tenn.App. 1973). The
quote from Newberry is followed by | anguage stressing the

i nportance of a trial court’s assessnent of credibility when a

party seeks a divorce on the T.C A 8 36-4-102(a)(1)ground:

The exi stence of such continuous refined
cruelty can best be determned by the trier
of the facts who has seen the parties face to
face and who has observed their manner and
deneanor as well as that of their respective
W tnesses. |In such matters, the Trial
Judge’s judgnment as to credibility of
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addi ti onal

Perrin v.

true that

Farrar v.

Li ngner v.

Farrar).

seeking a

wi t nesses shoul d not be overturned unless the
cl ear preponderance of the evidence is to the
contrary.

While a court “cannot by judicial fiat add an
ground for divorce that is unknown to the statute,”

Perrin, 299 S.w2d 19, 24 (Tenn. 1957), it is |likew se

society is ill-served by a legally
commanded continuance of a marri age which
exists in nane only. . . . Society is not

interested in perpetuating a status out of
whi ch no good can conme and from whi ch harm
may result.

Farrar, 553 S.W2d 741, 745 (Tenn. 1977) (quoting from

Li ngner, 56 S.W2d 749, 752 (Tenn. 1933) (enphasis in

Wfe presented the followi ng testinony as her basis for

di vor ce:

A Well, there’s really just no marriage. |
mean there is no--nothing is ours, everything
is just his. He doesn’t include ne in
anything. He doesn’'t talk to nme about
anything. Anything that he’s going to do or
wants to do or regarding the house or
anything. You know, |’mconpletely left in

t he dark about anything. | know not hi ng.
I’ m not suppose to know anyt hi ng.

Q Have you tried to inquire of himduring
this marriage?



A.  Yeah, everything is real secretive. To
me, | mean--

Q But you say, he wouldn't discuss things
wi th you about the house?

A. No, | nean if he was going to do anything
to the house, he was just going to do it. |
nmean basically that was his house.?

Q Do you have any say so about it?

A. No, | had no say so. None.

Q As far as his financial affairs, how has
he handl ed his financial affairs since the
time you got married to hinf

A It’s just--it’s secretive too. | wasn't
to know anyt hi ng.

Q Wuuld he ever discuss his business
affairs with you?

A, No.

Q D dhe tell you why?

A. Never did. | think everything is just--I
think it’s just a lot of the way he is, |

guess. Everything is just his or his
busi ness. No one el se’s.

* * *

A. There's just no marriage there. No
conmuni cation. There is just no marriage.
If it was different | wouldn’t have left.

There was no testinony of physical or enotional abuse; nor was
there any testinony that Wfe was adversely affected, nentally,
enotionally, or physically, as a result of Husband s “secretive”
conduct. There was no testinmony that Husband cursed or

m streated Wfe. There was no testinony that Husband “caus| ed]

Musband owned the house prior to the marriage.
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unnecessary suffering.” See Gardner, 58 S.W at 343.

The evi dence preponderates against the trial court’s
determ nation that Wfe is entitled to an absol ute divorce on the
ground of inappropriate marital conduct/cruel and inhunan
treatment or conduct.? |In evaluating the evidence, we have
accredited the testinmony of Wfe where it conflicts with that of
Husband, who generally denied that he was other than a caring and
| ovi ng husband. W do this because the lawis clear that in a
case like this, the question of credibility is for the trial
judge. Newberry, 493 S.W2d at 101; Tennessee Valley Kaolin
Corp. v. Perry, 526 S.W2d 488, 490 (Tenn. App. 1974). Taking her
testinony at face value, it sinply does not nake out the ground
set forth at T.C.A. 8 36-4-102(a)(1). As the Suprene Court said
in the Perrin case, we “cannot by judicial fiat add an additiona
ground for divorce.” 299 S.W2d at 24. To approve an absol ute
di vorce based on this testinony would anpbunt to judicial
| egislation. That is not our role. |If this state is to
recogni ze the type of conduct shown in this case as a ground for
divorce in a contested setting, it nust be acconplished by

| egi sl ati ve enactnent.

We vacate the trial court’s grant of an absolute
di vorce. W recognize that Husband has testified that he does

not want Wfe to return to him?® It is |likewi se clear that Wfe

2Hqusband’ s brief seems to suggest that inappropriate marital conduct may
be different fromcruel and inhuman treatment. They are different names for
the same thing. See T.C. A § 36-4-102(a)(1).

3Husband testified, “I don't think she should come back.”
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has no intention of resuming a marital relationship wth Husband.
Pursuant to our authority under Rule 36. T.R A P., we nodify the
trial court’s judgnment to provide that the parties will reside
separate and apart, i.e., separate maintenance. A trial court
“has the inherent power, independent of statute, to grant the
relief [of separate nmintenance] in proper cases, where a divorce
is not sought or in which the conplainant is not entitled to a
divorce.” Stephenson v. Stephenson, 298 S.W2d 717, 719-20
(Tenn. 1957). At an appropriate time, Wfe is at liberty to seek

an absolute divorce pursuant to applicable statutory authority.

Turning our attention to the division of property, we
note that the applicable statute permts a court to divide

marital property in a case of separate maintenance:

In all actions for divorce or separate
support and mai nt enance, the court having
jurisdiction thereof may, upon request of
either party, and prior to any determ nation
as to whether it is appropriate to order the
support and mai nt enance of one (1) party by
the other, equitably divide, distribute or
assign the marital property between the
parties without regard to marital fault in
proportions as the court deens just.

T.C.A § 36-4-121(a)(1).

We find that the trial court’s division of property in
this case was equitable and otherw se appropriate. That division

was as foll ows:

To Wfe



1992 Chrysler $ 7,000

Cash paynent from Husband 7,500
Debt s <3, 650>
$10, 850
To Husband
Furni ture and ot her
personal property $ 8,530
Savi ngs account 18, 719
Debt s <2, 600>
Payment to Wfe <7, 500>
$17, 149

The trial court found that the marital property in this case was
properly val ued at approxi mately $28,000. Husband argues t hat
the 1992 Chrysler and the savings account should be considered as
his separate property. W recognize that the 1992 Chrysler was
purchased shortly before the marriage and that a substantial down
paynent was made out of Husband's separate funds; but to the
extent that any portion of the value remaining at the tine of
divorce is properly considered as separate property, we believe
the award of that portion to Wfe can be justified as alinony in
solido. See T.C. A 8 36-5-101(a)(1). In so holding, we are not
goi ng beyond t he pl eadi ngs because the conplaint contains a
prayer for alinmony, and the proof justifies such an award in view
of the great disparity in the parties’ incones and the other
factors set forth at T.C. A 8 36-5-101(d)(1)(A)-(L). We find no
error in the award of the 1992 Chrysler to Wfe. W are
permtted to affirmthe trial court’s award if we find the result
correct, even if we don’t totally agree with the trial court’s

reasoning. Kelly v. Kelly, 679 S.W2d 458, 460 (Tenn. App. 1984).



We believe the savings account is properly viewed as a
marital asset. It seens clear to us that the funds in that
account represent nonies earned during the marriage. As such,
they are marital property, even though the account is in
Husband’ s individual name. Title is not the critical factor in

the separate property/marital property dichotony. Langford v.

Langford, 421 S.W2d 632, 634 (Tenn. 1967).

Atrial court is vested with broad discretion in
dividing the parties’ marital property and in decreeing alinony.
Bat son v. Batson, 769 S.W2d 849, 859 (Tenn. App. 1988); Aaron v.
Aaron, 909 S.W2d 408, 410-11 (Tenn. 1995). W do not find that

t he evi dence preponderates against the trial court’s division and

di stribution of property.

The trial court’s grant of an absolute divorce to Wfe
i's hereby vacated. The trial court’s judgnent is nodified to
provide that Wfe will |ive separate and apart from Husband
pursuant to a decree of separate maintenance. In all other
respects, the trial court’s judgnent is affirnmed. Costs on
appeal are taxed against the appellant and his surety. This case
I's remanded to the trial court for such further proceedi ngs as
may be necessary, consistent with this opinion, and for
coll ection of costs assessed below, all pursuant to applicable

| aw.

Charl es D. Susano, Jr., J.



CONCUR:

Houston M Goddard, P.J.

WlliamH | nman, Sr.J.
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