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This is a suit for damages brought under the Federa
Enpl oyers’ Liability Act, 51 U S.C. 8 51, et seq. (FELA), by the
Executor of the Estate of Donnie R Gentry (Centry). The
Execut or sued Gentry’s enpl oyer, Norfol k Sout hern Rail way
Conmpany (Norfolk Southern), alleging that Norfolk Southern’s
negl i gence had caused Gentry to suffer a fatal heart attack while
on the job. As expressed in answers to interrogatories, the jury
found that Norfol k Southern was negligent; however, it then
concl uded that such negligence did not cause Gentry’'s death. The
jury thus returned a verdict in favor of Norfol k Southern. The
Executor appealed the trial court’s judgnent entered on the
jury’s verdict, raising various issues which substantially

present the follow ng questions for our review

1. Does the record contain material evidence
to support the jury's determ nation that
Nor f ol k Sout hern’s negligence did not cause,
in whole or in part, Gentry’'s death?

2. Did defense counsel inproperly vouch for
the credibility of a witness and nmake
prejudicial remarks based upon facts outside
the record, thereby inperm ssibly affecting
the jury’s verdict?

3. Didthe trial court err in giving the

jury an instruction regarding purely
enotional injuries?

Facts

At the tinme of his death, Gentry was enpl oyed as a
lieutenant with the Norfol k Southern police departnment. In each
year since 1985, Gentry had undergone an annual physi cal
exam nation, as required by the railroad. Norfolk Southern had

desi gned an eval uation formand procedure to be followed by the
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physi ci ans selected to performthe exam nations. Neither the
procedure nor the formprovided for inquiry into the enpl oyee's
famly history of disease. The results of the yearly

exam nations were typically reviewed by Dr. J.P. Salb, Norfolk

Sout hern’s Director of Medical Services.

In 1987, CGentry was informed by Dr. Salb that his
chol esterol |evel was 69 points over the recomended nmaxi mum
| evel of 200. Dr. Salb recommended that Gentry observe a | owfat
diet. Followng CGentry's physical in 1988, Dr. Salb recomended
that he | ose at |east seven pounds, which he had gai ned since the
| ast exam nation. In 1989, Dr. Salb again recomrended t hat
Gentry lose weight. Dr. Salb subsequently discontinued his
practice of witing followup letters to the enpl oyees, and
Gentry received no further communication fromDr. Salb regarding
the results of his yearly exam nations. Gentry conti nued,
however, to exhibit several risk factors for coronary artery
di sease, including high cholesterol and triglyceride |evels,

snoki ng and obesity.

At his examnation in July, 1991, Gentry conpl ai ned of
havi ng suffered chest pain for three or four nonths. Although
hi s chol esterol and wei ght had dropped tenporarily in 1990, they
had returned to elevated |levels by the time of his 1991 physical.
However, the exam ning physician, Dr. Nat Swann, noted that the
results of Gentry’s el ectrocardi ogram were nornmal and apparently
concluded that Gentry’'s chest pain was likely the result of
i ndigestion. Dr. Swann schedul ed gall bl adder and

gastrointestinal tests, but Gentry did not return to undergo



those tests. Dr. Swann did not diagnose Gentry as having
coronary artery disease, nor did he discover that Gentry had a

famly history of that affliction

In the nonths |l eading up to his death, Gentry continued
to suffer chest pain. H's wife expressed her concern that there
could be a problemw th his heart, but he assured her that it was
nmerely indigestion. On June 12, 1992, Gentry suffered a fatal
heart attack while investigating a train derailnment. The nedi cal
exam ner determined the causes of death to be an acute myocardi al
infarction, i.e., blockage of an artery to the heart, and
coronary atherosclerosis, i.e., deposits of cholesterol in the
arteries. He also viewed Centry’s obesity as a contributing

cause.

The Executor brought suit on behalf of Gentry’'s estate,
al l eging that Norfolk Southern was negligent in failing to
di agnose Gentry’s coronary artery disease in failing to warn him
of his condition, and in continuing to place himin a stressful
work environnent. Following a trial, the jury found that
al t hough Norfol k Southern was negligent, its negligence did not

cause Centry’s death, in whole or in part.

. The Federal Employers’ Liability Act

The FELA provides, in pertinent part, that

[e]very commobn carrier by railroad while
engagi ng i n conmerce between any of the
several States... shall be liable in damages
to any person suffering injury while he is
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enpl oyed by such carrier in such commerce

or, in case of the death of such enployee, to
his or her personal representative... for
such injury or death resulting in whole or in
part fromthe negligence of any of the

of ficers, agents, or enployees of such
carrier...

45 U.S.C. §8 51. The parties stipulated that at the tinme of
Gentry’s death: 1) Gentry was an enpl oyee of Norfol k Southern; 2)
he was performng duties in the course of his enploynent; and 3)
Nor f ol k Sout hern was a common carrier by railroad, engaged in
interstate commerce. Thus, the issues left for the jury to
determ ne were whet her Norfol k Southern was negligent and whet her
t hat negligence caused, in whole or in part, Gentry’'s injuries
and death. As noted earlier, the jury did find that Norfolk

Sout hern was negligent. Norfolk Southern concedes in its brief
that there was evidence of negligence--on the part of its

physi ci ans--from which the jury could have reached such a
conclusion. Therefore, the central issue on this appeal involves
t he question of causation. W nust determ ne whether the record
contains material evidence fromwhich the jury could have

concl uded that Norfol k Southern’s negligence did not cause

Gentry’ s death.

The United States Suprene Court has stated that the
provi sions of the FELA, including those relative to causation,
are to be liberally construed to further Congress’ renedi al goal.
Consolidated Rail Corp. v. Gottshall, 512 U.S. 532, 114 S. Ct.
2396, 2404, 129 L.Ed.2d 427 (1994). |In Consolidated Rail
Corporation, the Court reaffirnmed an earlier holding regarding

causati on under the FELA:



. . .we held in Rogers v. Missouri Pacific R.
Co., 352 U. S. 500, 77 S.Ct. 443, 1 L.Ed.2d
493 (1957), that a relaxed standard of
causation applies under FELA. W stated that
“[fulnder this statute the test of a jury case
is simply whether the proofs justify with
reason the concl usion that enpl oyer
negl i gence played any part, even the
slightest, in producing the injury or death
for which danages are sought.” I1d., at 506
77 S.Ct., at 448.

Consolidated Rail Corp., 114 S.Ct. at 2404.

[11. Standard of Review

The United States Suprene Court has held that a jury’'s
determnation in a FELA case is entitled to great weight on

appeal :

Only when there is a conpl ete absence of
probative facts to support the concl usion
reached [by the jury] does a reversible error
appear.

Dennis v. Denver & Rio Grande Western R.R. Co., 375 U. S. 208, 84
S.C. 291, 293, 11 L.Ed.2d 256 (1963)(quoting Lavender v. Kurn,
327 U.S. 645, 66 S.Ct. 740, 744, 90 L.Ed. 916 (1946)). In
Lavender, the Court stated that in an FELA case, where the

ci rcunst ances evi dence a reasonable basis for the jury's verdict,
an appellate court nmay not weigh the evidence or assess the
credibility of witnesses and arrive at a contrary concl usi on.

Lavender, 66 S.Ct. at 744. The Court further noted that

the appellate court’s function is exhausted
when that evidentiary basis beconmes apparent,



it being immaterial that the court m ght draw
a contrary inference or feel that another
conclusion is nore reasonabl e.

Id.

V. Jury’s Finding of No Causation

We have determ ned that the record does contain
materi al evidence fromwhich the jury could have concl uded that
Nor f ol k Sout hern’s negligence did not play any part, “even the
slightest,” in Gentry’s death. For exanple, there was evi dence
that Gentry snmoked up to a pack and a half of cigarettes each
day; that Gentry was overweight and did not follow Dr. Salb’s
suggestion that he |l ose weight; and that he continued to register
a high chol esterol |evel, despite having been advised to take
steps to lower it. Robert Waggoner of Norfol k Southern testified
that Gentry had told himthat he had a problemw th his EKG as
wel | as high cholesterol, but that he was going to have to
post pone sonme necessary tests. In addition, the record
indicates that Gentry failed to return to Dr. Swann’s office, or
to see anot her physician, for the gastrointestinal testing that
Dr. Swann had ordered in response to Gentry’'s conpl aints of chest
pain. Ms. Gentry testified that she had expressed to Gentry her
concern that his chest pain could have been the result of a heart
problem Gentry, however, assured her it was not related to his
heart, and he took no further steps to have the probl em

di agnosed.

G ven the foregoing, we find the jury’s conclusion --



that Gentry' s death was caused by factors other than Norfol k

Sout hern’s negligence -- to be supported by the evidence. \Were
the record contains an evidentiary basis to support its verdict,
the jury is at liberty to discard any facts that are inconsistent
with its determnation. Dennis, 84 S.Ct. at 293; Lavender, 66
S.Ct. at 744. Therefore, any countervailing evidence is
essentially of no consequence on this appeal. OQur role is
confined to determ ning whether the record reflects evidence from
whi ch the jury could have reached the conclusion that it did.

Once such evi dence “becones apparent”, as it has upon our review

of the record, our inquiry into this issue is concluded. 1Id.

V. The Executor’s Other Issues

W will now address the remaining issues raised by the
Executor. The Executor argues that the trial court should have
granted his notion for a new trial, based upon alleged m sconduct
during closing argunent by Norfol k Southern’s counsel.
Specifically, the Executor insists that defense counsel
i nproperly vouched for the credibility of a witness and nmade
prejudicial remarks to the jury that were based upon facts
outside the record, and that such statenents unduly influenced

the jury's verdict.

The Executor contends that defense counsel’s statenent
that the wi tness Robert Waggoner “is a very honest and forthright
person” violated Disciplinary Rule 7-106(C)(4) of the Code of
Pr of essi onal Responsibility and was hence inproper. That section

provides, in pertinent part, as follows:



In appearing in a professional capacity
before a tribunal, a |lawer shall not:

* * *

[a] ssert the | awer’s personal opinion... as
to the credibility of a witness...

Rule 8, Tenn. S. &. R, DR 7-106(C)(4). It appears that Norfolk
Sout hern of fered Waggoner’s testinony primarily to show t hat
Gentry had been aware of his heart problem and that he had

post poned the schedul ed gall bl adder and gastroi ntestinal tests.
The Executor also points out that defense counsel argued that if
the jury believed Waggoner’s testinony, then the jury would be
obligated to return a verdict for Norfol k Southern. He contends
that by vouching for Waggoner’s honesty, defense counsel

i nproperly reinforced and accredited his testinony, thus

i nfluencing the jury’'s verdict.

Fol |l owi ng the Executor’s objection to defense counsel’s
comments, the trial court offered this cautionary instruction to

the jury:

whet her a witness was telling the truth is
strictly for you, the jury, to decide. You
nmust ignore references to w tnesses as honest
and telling the truth. | wll instruct you
on how to judge credibility in ny
Instructions |ater.

During its jury charge, the trial court offered additional
I nstructions regarding the proper assessnent of the credibility

of the w tnesses.

W believe that any error that may have occurred in



this regard was corrected by the court’s subsequent instructions
to the jury. Furthernore, when the record is considered as a
whole, it is unlikely that defense counsel’s statenments regarding
Waggoner affected the jury’'s verdict. Accordingly, we hold that
the trial court did not abuse its discretion in refusing to grant

a new trial on this ground.

The Executor next contends that defense counsel nade
highly prejudicial corments to the jury, based upon facts outside
the record, regarding Gentry’s relationship with his severely
retarded son. At the tinme of his death, Gentry was payi ng $400
per nmonth to his ex-wife as child support for the benefit of his
son Jeff, who suffered fromcerebral palsy and nental
retardation. During his argunent on the issue of damages
recoverable for Jeff Gentry' s loss of his father’s financi al
support, defense counsel stated that “fromthe tine of the
divorce, M. Centry never went back to see his son, never did.

He never added anything at all.” The Executor contends that
these remarks had the prejudicial effect of creating an
unfavorabl e i npression of Gentry in the mnds of the jurors.
Nor f ol k Sout hern, on the other hand, contends that the statenents
wer e based upon a reasonable inference to be drawn fromthe
testinmony of Gentry’'s ex-wife, who stated that she had only seen

Gentry “in passing” since their divorce.

These statements of defense counsel were made in the
context of Norfol k Southern’s argunent that, with regard to the
| ssue of damages, Centry’'s estate was entitled to recover no nore

than $400 a nonth for the benefit of Jeff Gentry. They were not
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rel evant to the question of causation, an element which the jury
concl uded the Executor had failed to prove. W do not believe
that the jury’'s determ nation regardi ng causati on was affected by
def ense counsel’s coments about Gentry's relationship with his
son. Furthernore, the record indicates that Gentry' s son |ived
with his ex-wife and was conpl etely dependent upon her for his
care. It is a reasonable inference fromthese |iving
arrangenents that Gentry would have frequently seen his ex-wfe
i f and when he visited his son. Defense counsel’s remarks,
therefore, were reasonably based upon the ex-wi fe’'s testinony
that she had only seen Gentry “in passing” since their divorce.
In any event, as previously noted, we do not believe that these
comments, even if unsupported by the evidence, affected the
jury’s verdict. Therefore, the trial court did not abuse its

di scretion in refusing to award a new trial on that basis.

Finally, the Executor contends that the trial court
erred by instructing the jury regarding enotional injuries, the
zone of danger, and workplace stress under the FELA. The
Executor argues that the instruction was confusing, irrelevant,
and given out of order, and that it therefore inproperly affected
the jury's verdict. W disagree. The instruction contains an
accurate statenment of the law. It was warranted under the
circunstances of this case. The Executor’s theory of the case,
as conposed by his counsel, was read to the jury by the trial
judge. It included the argunent that the physical and nental
stress placed upon Gentry had created an unsafe place to work,
thereby contributing to Gentry’s heart attack and deat h.

Furthernore, during his closing argunent, counsel for the
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Executor told the jury that the stress placed upon Gentry
represented “an inportant part” of his case. Nevertheless, the
United States Suprenme Court has refused to read the FELA to all ow
recovery solely for stress in the ordinary course of enploynent.
See Consolidated Rail Corp. v. Gottshall, 512 U. S. 532, 114 S. Ct.
2396, 2412, 129 L.Ed.2d 427 (1994). Norfol k Southern was thus
entitled to such an instruction, which was both relevant to a
portion of the Executor’s theory of the case and necessary to
ensure that the jury would not erroneously award damages for

wor kpl ace stress causing enotional injuries, even if related to

Gentry’s heart attack

W find that the trial court did not err in giving the

requested instruction on enotional injuries.

VI . Conclusion

G ven the foregoing, we hold that the record does
contain material evidence to support the jury’'s concl usion that
Nor f ol k Sout hern did not cause, “even [in] the slightest,” the
death of Donnie R Gentry. The Executor’s issues pertaining to
defense counsel’s all eged m sconduct and the trial court’s

I nstructions to the jury are found to be wthout nerit.

Accordingly, the judgnent of the trial court is
affirmed. Costs on appeal are assessed agai nst the Appellant and
his surety. This case is remanded to the trial court for the

coll ection of costs assessed there, pursuant to applicable |aw
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Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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