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OP1 NI ON

Goddard, P.J.

Del i sa Ri bbins Leak and Mareshia Leak, by next friend,
Del i sa Ri bbins Leak, appeal an order of the Crcuit Court
di smssing their case against Laurie Goodwill. The case had
purportedly been appealed fromthe General Sessions Court
pursuant to an order of two Judges of that Court granting a wit

of certiorari. The appeal only related to one Defendant, Laurie



Goodwi I I, and not the other Defendant, AT&T Service, Inc. Upon
notion of Ms. Goodwil|l, the Crcuit Judge dism ssed the case

agai nst her, apparently on the grounds raised in the notion, that
their appeal was not tinely, and thereupon remanded the case to
the General Sessions Court for "further hearing as to AT&T

Service, Inc.

The Leaks appeal, raising the follow ng two issues:

l. Whet her the Grcuit Court erred in dismssing
Plaintiffs'" Wit of Certiorari.

1. Wether the Crcuit Court erred in upholding the

CGeneral Sessions Courts dismssal of Plaintiffs
w th prejudice.

In the appeal before this Court, Ms. Goodw Il, for the
first tinme, advances the theory that the Leaks' claimwas
i nproperly dismssed with prejudi ce because the statute of
limtations had run and the civil warrant filed by them did not
toll the statute, they having failed to apply and obtain new

process as required by T.C A 16-15-710. (See Appendix A.)

At the outset we note that this case presents a
procedural nightmare. It began in the General Sessions Court,
wherein the Leaks sued Ms. Goodwi || and AT&T for personal
I njuries sustained in a vehicul ar accident occurring on April 10,

1993.



Service as to AT&T was effected through the Secretary
of State, but it does not appear that Ms. Goodw || was ever
served with process. (See Appendix B.) In response to M.
Goodwi | | 's notion to dism ss because of |ack of service, the
General Sessions Judge entered an order dated March 5, 1996,
whi ch di sm ssed the Leaks' case as to Ms. Goodwi || wth
prejudi ce. Thereafter, upon the Leaks' notion to set aside the
order of dism ssal being denied, they filed a wit of certiorari,
contending that they did not have tinely notice of the notion to
di smss and the General Sessions Judge was in error in ordering

t he dism ssal to be with prejudice.

Wher eupon, two Judges of the General Sessions Court
entered an order pursuant to T.C A 27-8-105 (see Appendix A),
whi ch, al though not expressly granting the wit, inplicitly does,
and ordered the Clerk of the General Sessions Court to "certify
and forward to the Grcuit Court of Ham Iton County, Tennessee,

the conplete record of the proceedings of this cause.”

Ms. Goodwi Il then filed a notion in the Grcuit Court
to dism ss the case on the ground that the purported appeal was
not timely, being beyond the 10-day period for appeals generally,
as set out in T.C A 27-5-108, (see Appendix A), and the 30-day
period for wits of certiorari, as set out in T.C A 27-8-105.
(See appendix A.) \Whereupon the Circuit Court Judge entered an
order finding the notion to dismss was well| taken and ordering

the foll ow ng:



ORDERED, ADJUDGED AND DECREED that the notion to
dismss of Laurie Goodwi Il is hereby sustained and the
case renmanded to the Sessions Court of Hamilton County
for further hearing as to AT&T Service, Inc.

W first observe that counsel and the General Sessions
Court were incorrect in finding the warrant was returned unserved
as to Ms. Goodw ||, because the affidavit of the Cerk of the
General Sessions Court shows that the warrant as to Ms. Goodw | |
was never delivered to the Sheriff of Ham lton County and,
consequently, never returned by the Sheriff's office. This
brings into question whether the statute relied upon by M.
Goodwi I | and the Ceneral Sessions Court, T.C A 16-15-710, plays

any part in resolving the questions rai sed.

However that nay be, we note that insofar as we are
able to determne there is no rule applicable to the General
Sessions Court simlar to Rule 3 of the Tennessee Rules of G vil
Procedure, which, wth certain exceptions, only allows appeals of

final judgnents.

Notwi t hst andi ng there is no such Rule as to the General
Sessi ons Court, we believe that such a Rule is salutary and
concl ude the purported appeal from General Sessions Court to
Circuit Court was premature and does not properly lie until

di sposition of the case against AT&T, the other Defendant.

For the foregoing reasons the judgnment of the Circuit

Court dismissing the Leaks' claimis vacated and the cause



remanded to the Grcuit Court that it mght be further renmanded
to the General Sessions Court for proceedi ngs not inconsistent
with this opinion and the order of remand of the G rcuit Court.

Costs of appeal are adjudged against Ms. Goodwi l|.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.



