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Goddard, P.J.

This is a post-divorce proceeding wherein Shirley |Inez
Reagan appeal s a judgnment of the General Sessions Court for
Bl ount County which divested her of her one-half interest in
marital property and required her fornmer husband, Jackson Richard

Reagan, to pay her the sum of $28, 500.



The Trial Court, at the conclusion of counsels' opening
statenent, asked if they wi shed to introduce any proof. Counsel
responded in the negative after it was stipulated that the noney
ordered to be paid was never presented to Ms. Reagan. Thereupon,
the Trial Judge announced his determ nation which was

nmenorialized in an order which provided the follow ng:

2. a. The Court finds the sixty (60) days
begi nni ng Septenber 6, 1995, to be the rel evant period
of time for the Defendant to have made the tender of
paynment to the Defendant.

b. The Court finds that Defendant mnade
tender during the relevant period of tine.

3. Accordingly, the original Plaintiff's Mtion
filed March 8, 1996, is not well taken and is hereby
di sm ssed.

4. The Defendant's Mdtion to Conpel Cosing is
wel | taken and is hereby granted. The ori gi nal
Plaintiff, Shirley Inez Hal e Reagan, is, therefore,
divested of any right, title, or interest she nay have
in the real property nore particularly described in the
Fi nal Decree of Divorce and in the Warranty Deed Book
553, page 807, in the Register of Deeds' Ofice for
Bl ount County, Tennessee, and is vested in the original
Def endant, Jackson Ri chard Reagan, single.

5. The original Plaintiff, Shirley Inez Hale
Reagan, is awarded a |lien against said real property to
secure paynent of the sum of Twenty-Ei ght Thousand Five
Hundred Dol lars ($28.500.00) with said lien only to be
rel eased upon paynent in full by the Defendant, Jackson
Ri chard Reagan, to the Plaintiff, Shirley Inez Hale
Reagan, of said sum of Twenty-Ei ght Thousand Five
Hundred Dol |l ars ($28,500.00) as previously ordered by
t he Court.

6. The original Plaintiff, Shirley Inez Hale
Reagan, is hereby ordered to attend any closing at the
time and place set by Defendant for the purpose of
Def endant securing a loan in the amount of Twenty- Ei ght
Thousand Fi ve Hundred Dol | ars ($28,500.00) to pay the
Plaintiff for her interest in the real property. The
original Plaintiff shall attend said closing, unless
prior thereto she executes and delivers an appropriate



Quit-C aim Deed to Defendant, when presented to her,
conveying any right, title and interest she may have in
the property to Defendant.

Ms. Reagan's appeal insists no evidence was introduced
to justify the Trial Court's findings of fact upon which his
order was predicated, and that no tender of the $28,500 was ever
made in accordance with the divorce decree entered which, as

pertinent to this appeal, provided the follow ng:

2. The original defendant, Jackson Richard
Reagan, shall have the marital property described in
Warranty Deed Book 553, page 807 in the Register's of
Deeds office for Blount County, Tennessee and | ocated
in district (11) eleven of Blount County, Tennessee and
containing three (3) acres nore or |ess upon his
paynment to the original plaintiff, Shirley Inez Hale
Reagan, of the sum of $28,500.00 (Twenty-eight thousand
and five hundred dollars). The original defendant has
sixty days fromthe date of the entry of this order to
tender said sumto the original plaintiff. The
original plaintiff will cooperate in tendering a quit-
claimdeed to the defendant to facilitate transfer. In
t he event the original defendant cannot purchase the
plaintiff's share for $28,500.00 (Twenty-ei ght thousand
and five hundred dollars), the plaintiff shall then
have a sixty day period to purchase the defendant's
interest for said sumof $28,500.00 (Twenty-ei ght
t housand and five hundred dollars). Upon tender of
said anount to the defendant within the proper period
of time by the plaintiff, the defendant shall execute
and deliver a quit-claimdeed to the plaintiff of his
interest in said property. The original defendant wl|
cooperate in tendering a quit-claimdeed to the
plaintiff to facilitate transfer. |In the event neither
party has the wherewithal to buy the other party out,
the property shall be listed for sale at a nutually
agreeable price with a realtor agreeabl e between the
parties. Upon the sale of the sanme and paynent of al
out st andi ng i ndebt ednesses agai nst the sane, the
parties shall divide any equity realized from said
sale. Upon such tinme as either party successfully
tenders to the other the required amount for a buy out,
the party so bought out shall be required to vacate
hi nsel f or herself fromthe residence within one week
of the receipt of the required anount of buy out. Each



party is restrained fromdestroying or vandali zi ng any
real or personal property awarded to the other party
her ei n.

No formal proof was introduced,* but, in the words of
| awers of an earlier time, counsel "spoke it out." W wll now
detail pertinent comrents of counsel which for the nost part was

undi sput ed.

The 60-day period for M. Reagan to tender the $28, 500
began on Septenber 6, 1995, the day Ms. Reagan voluntarily
di sm ssed her appeal in the original divorce action. It was
necessary for M. Reagan to borrow the $28,500 from a | endi ng
institution to pay Ms. Reagan and to pl edge the property as
collateral. By two separate letters sent to counsel for M.
Reagan during the 60-day period, counsel for M. Reagan advised
that his client was ready, willing and able to pay her the sum
owed upon her delivering a quit-claimdeed for her interest in
the property to M. Reagan. The first letter was dated Cctober

9, 1995, and the second Cctober 13.

In addition, counsel for M. Reagan had several

t el ephone conversations with counsel for Ms. Reagan to the sane

ef fect.

! After the Trial Court announced its decision counsel for Ms.
Reagan asked to enter an offer of proof by his client which the Trial Judge
al | owed. Hi s order, however, specifically notes that the evidence elicited in

the offer of proof was not considered in his determ nation.



It appears that the foregoing was consi dered proof by

the Trial Court.

The Trial Court found and the parties agree that the
60-day period for M. Reagan to tender the $28,500 began on
Sept enber 6, 1995, the day Ms. Reagan voluntarily dism ssed her
appeal in the original divorce action. It also appears that it
was necessary for M. Reagan to borrow the $28,500 froma | ending
institution to pay Ms. Reagan and to pl edge the property as
collateral. In furtherance of his effort to raise funds, M.
Reagan repeatedly requested Ms. Reagan to execute a quit-claim
deed and to attend a closing that the deed m ght be delivered, a
trust deed executed, and the noney paid to her. M. Reagan
steadfastly refused to do so, thwarting M. Reagan's ability to

conply with the Trial Court's order

Wiile it is true M. Reagan never offered Ms. Reagan

the $28,500 and no tender in the traditional sense® was ever

made, he was prevented from doi ng so because of Ms. Reagan's
I ntransi gence. Under the circunstances of this case we believe
the rule expressed by the Western Section of this Court in 2600

Popl ar Associates Limted Partnership v. Goldone Credit

2 In Davidson v. Rogers, 471 P.2d 455, 458 (Okl.1970), the Supreme
Court of Okl ahoma, quoting from Am Jur. 2d, defines comon | aw tender as
foll ows:

At common | aw, a tender of nmoney is an unconditional offer
by a debtor or obligor to pay another, in current coin of the
realm a sum not |ess than the ampunt then due on a specified debt
or obligation. 52 Am Jur.2d Tender, Sections 1 and 2. (Enphasis
in original.)




Cor poration, an unpublished opinion of this Court, filed in

Jackson April 7, 1994, cones into play:

It is sufficient if the party seeking to enforce the
contract presents proof that he is ready, willing, and
able in good faith to performwhat he is required to do
under the contract. 71 AM JUR 2d, Specific
Performance 68, at 97-98; 81 C.J.S. Specific
Performance 112, at 965. This is particularly true in
di sputes resolving unsettled accounts. Tender in an
action for specific performance neans the plaintiff has
shown a willingness and ability to perform and to do
all the things that he is required to do by the
contract, including a readiness to pay such anounts as
may be found by the court to be due and owng. C J.S
Specific Performance 112, at 965.

If a plaintiff can prove his wllingness and
ability, generally, the remedy of specific perfornmance

is available to himif he prevails. 71 AM JUR 2d,
Speci fic Performance 68, at 98.

The Western Section then quoted froma Suprene Court of

Al abama opi nion, Hudson v. Mrton, 165 So. 227 (Al a.1936):

Certainly a tender nay be excused where it is
prevented by the act of the party to whomit is
due.

Conpl ai nant had in hand funds sufficient for the
redenption, and nade every reasonable effort to make
the tender and procure the deed, but w thout avail by
reason of [defendant's] avoi dance of any neeting that
t he previous agreenment m ght be effectuated.

Hudson, 165 So. at 229.

We recogni ze that the foregoing case was deci ded under
Al abama | aw;, however, we believe the Rule enunciated is a proper

one and shoul d apply under the facts of this case.



We al so note that Ms. Reagan refused to honor M.
Reagan's request to execute a quit-claimdeed because she thought
the equity in the property far exceeded the $57,000 fixed by the
Trial Court. This is puzzling in light of her affidavit filed in
the original divorce wherein she herself represented the equity

to be only $48, 500.

Finally, we point out that even if we were to accept
her position we would be required to remand the case for forma
proof as to the determ native question. 1In light of the offer of
proof which was substantially the sanme as represented by counse
I n opening statenents, the result bel ow and here would be the

sane.

M. Reagan raises an issue wherein he asked that we
decl are the present appeal to be frivolous, as well as the prior
appeal which Ms. Reagan disnissed. W decline to find the
present appeal frivolous and are without authority to find the
former appeal such because we have | ost jurisdiction of that

case.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further
proceedi ngs, if any, as may be necessary and collection of costs
bel ow. Costs of appeal are adjudged agai nst M. Reagan and his

surety.



Houston M Goddard, P.J.

CONCUR:

Charl es D. Susano, Jr., J.

WIlliamH | nman, Sr.J.



