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    O P I  N I  O N

    Godda r d,  P. J .  

Thi s  i s  a  pos t - di vor c e  pr oc e e di ng whe r e i n Shi r l e y I ne z

Re a ga n a ppe a l s  a  j udgme nt  of  t he  Ge ne r a l  Se s s i ons  Cour t  f or

Bl ount  Count y whi c h di ve s t e d he r  of  he r  one - ha l f  i nt e r e s t  i n

ma r i t a l  pr ope r t y a nd r e qui r e d he r  f or me r  hus ba nd,  J a c ks on Ri c ha r d

Re a ga n,  t o  pa y he r  t he  s um of  $28, 500.
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The  Tr i a l  Cour t ,  a t  t he  c onc l us i on of  c ouns e l s '  ope ni ng

s t a t e me nt ,  a s ke d i f  t he y wi s he d t o  i nt r oduc e  a ny pr oof .   Couns e l

r e s ponde d i n  t he  ne ga t i ve  a f t e r  i t  wa s  s t i pul a t e d t ha t  t he  mone y

or de r e d t o  be  pa i d wa s  ne ve r  pr e s e nt e d t o  Ms .  Re a ga n.   The r e upon,

t he  Tr i a l  J udge  a nnounc e d hi s  de t e r mi na t i on whi c h wa s

me mor i a l i z e d i n  a n or de r  whi c h pr ovi de d t he  f ol l owi ng:

2. a . The  Cour t  f i nds  t he  s i xt y ( 60)  da ys
be gi nni ng Se pt e mbe r  6 ,  1995,  t o  be  t he  r e l e va nt  pe r i od
of  t i me  f or  t he  De f e nda nt  t o  ha ve  ma de  t he  t e nde r  of
pa yme nt  t o  t he  De f e nda nt .

b . The  Cour t  f i nds  t ha t  De f e nda nt  ma de
t e nde r  dur i ng t he  r e l e va nt  pe r i od of  t i me .

3. Ac c or di ngl y,  t he  or i gi na l  Pl a i nt i f f ' s  Mot i on
f i l e d Ma r c h 8,  1996,  i s  not  we l l  t a ke n a nd i s  he r e by
di s mi s s e d.

4. The  De f e nda nt ' s  Mot i on t o  Compe l  Cl os i ng i s
we l l  t a ke n a nd i s  he r e by gr a nt e d.   The  or i gi na l
Pl a i nt i f f ,  Shi r l e y I ne z  Ha l e  Re a ga n,  i s ,  t he r e f or e ,
di ve s t e d of  a ny r i ght ,  t i t l e ,  or  i nt e r e s t  s he  ma y ha ve
i n t he  r e a l  pr ope r t y mor e  pa r t i c ul a r l y  de s c r i be d i n  t he
Fi na l  De c r e e  of  Di vor c e  a nd i n  t he  Wa r r a nt y De e d Book
553,  pa ge  807,  i n  t he  Re gi s t e r  of  De e ds '  Of f i c e  f or
Bl ount  Count y,  Te nne s s e e ,  a nd i s  ve s t e d i n  t he  or i gi na l
De f e nda nt ,  J a c ks on Ri c ha r d Re a ga n,  s i ngl e .

5 . The  or i gi na l  Pl a i nt i f f ,  Shi r l e y I ne z  Ha l e
Re a ga n,  i s  a wa r de d a  l i e n a ga i ns t  s a i d r e a l  pr ope r t y t o
s e c ur e  pa yme nt  of  t he  s um of  Twe nt y- Ei ght  Thous a nd Fi ve
Hundr e d Dol l a r s  ( $28. 500. 00)  wi t h s a i d l i e n onl y t o  be
r e l e a s e d upon pa yme nt  i n  f ul l  by t he  De f e nda nt ,  J a c ks on
Ri c ha r d Re a ga n,  t o  t he  Pl a i nt i f f ,  Shi r l e y I ne z  Ha l e
Re a ga n,  of  s a i d s um of  Twe nt y- Ei ght  Thous a nd Fi ve
Hundr e d Dol l a r s  ( $28, 500. 00)  a s  pr e vi ous l y or de r e d by
t he  Cour t .

6 . The  or i gi na l  Pl a i nt i f f ,  Shi r l e y I ne z  Ha l e
Re a ga n,  i s  he r e by or de r e d t o  a t t e nd a ny c l os i ng a t  t he
t i me  a nd pl a c e  s e t  by De f e nda nt  f or  t he  pur pos e  of
De f e nda nt  s e c ur i ng a  l oa n i n  t he  a mount  of  Twe nt y- Ei ght
Thous a nd Fi ve  Hundr e d Dol l a r s  ( $28, 500. 00)  t o  pa y t he  
Pl a i nt i f f  f or  he r  i nt e r e s t  i n  t he  r e a l  pr ope r t y.   The
or i gi na l  Pl a i nt i f f  s ha l l  a t t e nd s a i d c l os i ng,  unl e s s
pr i or  t he r e t o s he  e xe c ut e s  a nd de l i ve r s  a n a ppr opr i a t e
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Qui t - Cl a i m De e d t o  De f e nda nt ,  whe n pr e s e nt e d t o  he r ,
c onve yi ng a ny r i ght ,  t i t l e  a nd i nt e r e s t  s he  ma y ha ve  i n
t he  pr ope r t y t o  De f e nda nt .

Ms .  Re a ga n ' s  a ppe a l  i ns i s t s  no e vi de nc e  wa s  i nt r oduc e d

t o j us t i f y  t he  Tr i a l  Cour t ' s  f i ndi ngs  of  f a c t  upon whi c h hi s

or de r  wa s  pr e di c a t e d,  a nd t ha t  no t e nde r  of  t he  $28, 500 wa s  e ve r

ma de  i n  a c c or da nc e  wi t h t he  di vor c e  de c r e e  e nt e r e d whi c h,  a s

pe r t i ne nt  t o  t hi s  a ppe a l ,  pr ovi de d t he  f ol l owi ng:

2. The  or i gi na l  de f e nda nt ,  J a c ks on Ri c ha r d
Re a ga n,  s ha l l  ha ve  t he  ma r i t a l  pr ope r t y de s c r i be d i n
Wa r r a nt y De e d Book 553,  pa ge  807 i n  t he  Re gi s t e r ' s  of
De e ds  of f i c e  f or  Bl ount  Count y,  Te nne s s e e  a nd l oc a t e d
i n di s t r i c t  ( 11)  e l e ve n of  Bl ount  Count y,  Te nne s s e e  a nd
c ont a i ni ng t hr e e  ( 3)  a c r e s  mor e  or  l e s s  upon hi s
pa yme nt  t o t he  or i gi na l  pl a i nt i f f ,  Shi r l e y I ne z  Ha l e
Re a ga n,  of  t he  s um of  $28, 500. 00 ( Twe nt y- e i ght  t hous a nd
a nd f i ve  hundr e d dol l a r s ) .   The  or i gi na l  de f e nda nt  ha s
s i xt y da ys  f r om t he  da t e  of  t he  e nt r y of  t hi s  or de r  t o
t e nde r  s a i d s um t o t he  or i gi na l  pl a i nt i f f .   The
or i gi na l  pl a i nt i f f  wi l l  c oope r a t e  i n t e nde r i ng a  qui t -
c l a i m de e d t o  t he  de f e nda nt  t o  f a c i l i t a t e  t r a ns f e r .   I n
t he  e ve nt  t he  or i gi na l  de f e nda nt  c a nnot  pur c ha s e  t he
pl a i nt i f f ' s  s ha r e  f or  $28, 500. 00 ( Twe nt y- e i ght  t hous a nd
a nd f i ve  hundr e d dol l a r s ) ,  t he  pl a i nt i f f  s ha l l  t he n
ha ve  a  s i xt y da y pe r i od t o  pur c ha s e  t he  de f e nda nt ' s
i nt e r e s t  f or  s a i d s um of  $28, 500. 00 ( Twe nt y- e i ght
t hous a nd a nd f i ve  hundr e d dol l a r s ) .   Upon t e nde r  of
s a i d a mount  t o  t he  de f e nda nt  wi t hi n t he  pr ope r  pe r i od
of  t i me  by t he  pl a i nt i f f ,  t he  de f e nda nt  s ha l l  e xe c ut e
a nd de l i ve r  a  qui t - c l a i m de e d t o  t he  pl a i nt i f f  of  hi s
i nt e r e s t  i n  s a i d pr ope r t y.   The  or i gi na l  de f e nda nt  wi l l
c oope r a t e  i n  t e nde r i ng a  qui t - c l a i m de e d t o  t he
pl a i nt i f f  t o  f a c i l i t a t e  t r a ns f e r .   I n t he  e ve nt  ne i t he r
pa r t y  ha s  t he  whe r e wi t ha l  t o  buy t he  ot he r  pa r t y  out ,
t he  pr ope r t y s ha l l  be  l i s t e d f or  s a l e  a t  a  mut ua l l y
a gr e e a bl e  pr i c e  wi t h a  r e a l t or  a gr e e a bl e  be t we e n t he
pa r t i e s .   Upon t he  s a l e  of  t he  s a me  a nd pa yme nt  of  a l l
out s t a ndi ng i nde bt e dne s s e s  a ga i ns t  t he  s a me ,  t he  
pa r t i e s  s ha l l  di vi de  a ny e qui t y  r e a l i z e d f r om s a i d
s a l e .   Upon s uc h t i me  a s  e i t he r  pa r t y  s uc c e s s f ul l y
t e nde r s  t o  t he  ot he r  t he  r e qui r e d a mount  f or  a  buy out ,
t he  pa r t y  s o bought  out  s ha l l  be  r e qui r e d t o  va c a t e
hi ms e l f  or  he r s e l f  f r om t he  r e s i de nc e  wi t hi n one  we e k
of  t he  r e c e i pt  of  t he  r e qui r e d a mount  of  buy out .   Ea c h



1 Af t e r  t h e  Tr i a l  Co u r t  a n n o u n c e d  i t s  d e c i s i o n  c o u n s e l  f o r  Ms .

Re a g a n  a s k e d  t o  e n t e r  a n  o f f e r  o f  p r o o f  b y  h i s  c l i e n t  wh i c h  t h e  Tr i a l  J u d g e

a l l o we d .   Hi s  o r d e r ,  h o we v e r ,  s p e c i f i c a l l y  n o t e s  t h a t  t h e  e v i d e n c e  e l i c i t e d  i n

t h e  o f f e r  o f  p r o o f  wa s  n o t  c o n s i d e r e d  i n  h i s  d e t e r mi n a t i o n .
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pa r t y i s  r e s t r a i ne d f r om de s t r oyi ng or  va nda l i z i ng a ny
r e a l  or  pe r s ona l  pr ope r t y a wa r de d t o  t he  ot he r  pa r t y
he r e i n.

No f or ma l  pr oof  wa s  i nt r oduc e d, 1 but ,  i n  t he  wor ds  of

l a wye r s  of  a n e a r l i e r  t i me ,  c ouns e l  " s poke  i t  out . "   We  wi l l  now

de t a i l  pe r t i ne nt  c omme nt s  of  c ouns e l  whi c h f or  t he  mos t  pa r t  wa s

undi s put e d.

The  60- da y pe r i od f or  Mr .  Re a ga n t o  t e nde r  t he  $28, 500

be ga n on Se pt e mbe r  6 ,  1995,  t he  da y Ms .  Re a ga n vol unt a r i l y

di s mi s s e d he r  a ppe a l  i n  t he  or i gi na l  di vor c e  a c t i on.   I t  wa s

ne c e s s a r y f or  Mr .  Re a ga n t o  bor r ow t he  $28, 500 f r om a  l e ndi ng

i ns t i t ut i on t o  pa y Ms .  Re a ga n a nd t o  pl e dge  t he  pr ope r t y a s

c ol l a t e r a l .   By t wo s e pa r a t e  l e t t e r s  s e nt  t o  c ouns e l  f or  Ms .

Re a ga n dur i ng t he  60- da y pe r i od,  c ouns e l  f or  Mr .  Re a ga n a dvi s e d

t ha t  hi s  c l i e nt  wa s  r e a dy,  wi l l i ng a nd a bl e  t o  pa y he r  t he  s um

owe d upon he r  de l i ve r i ng a  qui t - c l a i m de e d f or  he r  i nt e r e s t  i n  

t he  pr ope r t y t o  Mr .  Re a ga n.   The  f i r s t  l e t t e r  wa s  da t e d Oc t obe r

9,  1995,  a nd t he  s e c ond Oc t obe r  13.   

I n  a ddi t i on,  c ouns e l  f or  Mr .  Re a ga n ha d s e ve r a l

t e l e phone  c onve r s a t i ons  wi t h c ouns e l  f or  Ms .  Re a ga n t o  t he  s a me

e f f e c t .



2 I n  Da v i d s o n  v .  Ro g e r s ,  4 7 1  P. 2 d  4 5 5 ,  4 5 8  ( Ok l . 1 9 7 0 ) ,  t h e  Su p r e me

Co u r t  o f  Ok l a h o ma ,  q u o t i n g  f r o m Am. J u r . 2 d ,  d e f i n e s  c o mmo n  l a w t e n d e r  a s

f o l l o ws :

At  c o mmo n  l a w,  a  t e n d e r  o f  mo n e y  i s  a n  u n c o n d i t i o n a l  o f f e r

b y  a  d e b t o r  o r  o b l i g o r  t o  p a y  a n o t h e r ,  i n  c u r r e n t  c o i n  o f  t h e

r e a l m,  a  s u m n o t  l e s s  t h a n  t h e  a mo u n t  t h e n  d u e  o n  a  s p e c i f i e d  d e b t

o r  o b l i g a t i o n .   5 2  Am. J u r . 2 d  Te n d e r ,  Se c t i o n s  1  a n d  2 .  ( Emp h a s i s

i n  o r i g i n a l . )
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I t  a ppe a r s  t ha t  t he  f or e goi ng wa s  c ons i de r e d pr oof  by

t he  Tr i a l  Cour t .

The  Tr i a l  Cour t  f ound a nd t he  pa r t i e s  a gr e e  t ha t  t he

60- da y pe r i od f or  Mr .  Re a ga n t o  t e nde r  t he  $28, 500 be ga n on

Se pt e mbe r  6 ,  1995,  t he  da y Ms .  Re a ga n vol unt a r i l y  di s mi s s e d he r

a ppe a l  i n  t he  or i gi na l  di vor c e  a c t i on.  I t  a l s o a ppe a r s  t ha t  i t

wa s  ne c e s s a r y f or  Mr .  Re a ga n t o  bor r ow t he  $28, 500 f r om a  l e ndi ng

i ns t i t ut i on t o  pa y Ms .  Re a ga n a nd t o  pl e dge  t he  pr ope r t y a s

c ol l a t e r a l .   I n  f ur t he r a nc e  of  hi s  e f f or t  t o  r a i s e  f unds ,  Mr .

Re a ga n r e pe a t e dl y r e que s t e d Ms .  Re a ga n t o  e xe c ut e  a  qui t - c l a i m

de e d a nd t o  a t t e nd a  c l os i ng t ha t  t he  de e d mi ght  be  de l i ve r e d,  a

t r us t  de e d e xe c ut e d,  a nd t he  mone y pa i d t o  he r .   Ms .  Re a ga n

s t e a df a s t l y  r e f us e d t o  do s o,  t hwa r t i ng Mr .  Re a ga n ' s  a bi l i t y  t o

c ompl y wi t h t he  Tr i a l  Cour t ' s  or de r .   

Whi l e  i t  i s  t r ue  Mr .  Re a ga n ne ve r  of f e r e d Ms .  Re a ga n

t he  $28, 500 a nd no t e nde r  i n  t he  t r a di t i ona l  s e ns e 2 wa s  e ve r  

ma de ,  he  wa s  pr e ve nt e d f r om doi ng s o be c a us e  of  Ms .  Re a ga n ' s  

i nt r a ns i ge nc e .   Unde r  t he  c i r c ums t a nc e s  of  t hi s  c a s e  we  be l i e ve

t he  r ul e  e xpr e s s e d by t he  We s t e r n Se c t i on of  t hi s  Cour t  i n  2600

Popl a r  As s oc i a t e s  Li mi t e d Pa r t ne r s hi p v.  Gol dome  Cr e di t
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Cor por a t i on,  a n unpubl i s he d opi ni on of  t hi s  Cour t ,  f i l e d i n

J a c ks on Apr i l  7 ,  1994,  c ome s  i nt o pl a y:

I t  i s  s uf f i c i e nt  i f  t he  pa r t y  s e e ki ng t o  e nf or c e  t he
c ont r a c t  pr e s e nt s  pr oof  t ha t  he  i s  r e a dy,  wi l l i ng,  a nd
a bl e  i n  good f a i t h  t o  pe r f or m wha t  he  i s  r e qui r e d t o  do
unde r  t he  c ont r a c t .   71 AM.  J UR. 2d,  Spe c i f i c
Pe r f or manc e  68,  a t  97- 98;  81 C. J . S.  Spe c i f i c
Pe r f or manc e  112,  a t  965.   Thi s  i s  pa r t i c ul a r l y  t r ue  i n
di s put e s  r e s ol vi ng uns e t t l e d a c c ount s .   Te nde r  i n  a n
a c t i on f or  s pe c i f i c  pe r f or ma nc e  me a ns  t he  pl a i nt i f f  ha s
s hown a  wi l l i ngne s s  a nd a bi l i t y  t o  pe r f or m,  a nd t o  do
a l l  t he  t hi ngs  t ha t  he  i s  r e qui r e d t o  do by t he
c ont r a c t ,  i nc l udi ng a  r e a di ne s s  t o  pa y s uc h a mount s  a s
ma y be  f ound by t he  c our t  t o  be  due  a nd owi ng.   C. J . S.
Spe c i f i c  Pe r f or manc e  112,  a t  965.

I f  a  pl a i nt i f f  c a n pr ove  hi s  wi l l i ngne s s  a nd
a bi l i t y ,  ge ne r a l l y ,  t he  r e me dy of  s pe c i f i c  pe r f or ma nc e
i s  a va i l a bl e  t o hi m i f  he  pr e va i l s .   71 AM.  J UR. 2d,
Spe c i f i c  Pe r f or manc e  68,  a t  98.

The  We s t e r n Se c t i on t he n quot e d f r om a  Supr e me  Cour t  of

Al a ba ma  opi ni on,  Huds on v.  Mor t on,  165 So.  227 ( Al a . 1936) :

Ce r t a i nl y a  t e nde r  ma y be  e xc us e d whe r e  i t  i s
pr e ve nt e d by t he  a c t  of  t he  pa r t y  t o  whom i t  i s  
due .  .  .  .

Compl a i na nt  ha d i n  ha nd f unds  s uf f i c i e nt  f or  t he
r e de mpt i on,  a nd ma de  e ve r y r e a s ona bl e  e f f or t  t o  ma ke
t he  t e nde r  a nd pr oc ur e  t he  de e d,  but  wi t hout  a va i l  by
r e a s on of  [ de f e nda nt ' s ]  a voi da nc e  of  a ny me e t i ng t ha t
t he  pr e vi ous  a gr e e me nt  mi ght  be  e f f e c t ua t e d.

Huds on,  165 So.  a t  229.

We  r e c ogni z e  t ha t  t he  f or e goi ng c a s e  wa s  de c i de d unde r

Al a ba ma  l a w;  howe ve r ,  we  be l i e ve  t he  Rul e  e nunc i a t e d i s  a  pr ope r

one  a nd s houl d a ppl y unde r  t he  f a c t s  of  t hi s  c a s e .
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We  a l s o not e  t ha t  Ms .  Re a ga n r e f us e d t o  honor  Mr .

Re a ga n' s  r e que s t  t o  e xe c ut e  a  qui t - c l a i m de e d be c a us e  s he  t hought

t he  e qui t y  i n  t he  pr ope r t y f a r  e xc e e de d t he  $57, 000 f i xe d by t he

Tr i a l  Cour t .   Thi s  i s  puz z l i ng i n l i ght  of  he r  a f f i da vi t  f i l e d i n

t he  or i gi na l  di vor c e  whe r e i n s he  he r s e l f  r e pr e s e nt e d t he  e qui t y

t o be  onl y $48, 500.

Fi na l l y ,  we  poi nt  out  t ha t  e ve n i f  we  we r e  t o  a c c e pt

he r  pos i t i on we  woul d be  r e qui r e d t o  r e ma nd t he  c a s e  f or  f or ma l

pr oof  a s  t o  t he  de t e r mi na t i ve  que s t i on.   I n  l i ght  of  t he  of f e r  of

pr oof  whi c h wa s  s ubs t a nt i a l l y  t he  s a me  a s  r e pr e s e nt e d by c ouns e l

i n  ope ni ng s t a t e me nt s ,  t he  r e s ul t  be l ow a nd he r e  woul d be  t he

s a me .

Mr .  Re a ga n r a i s e s  a n i s s ue  whe r e i n he  a s ke d t ha t  we

de c l a r e  t he  pr e s e nt  a ppe a l  t o  be  f r i vol ous ,  a s  we l l  a s  t he  pr i or

a ppe a l  whi c h Ms .  Re a ga n di s mi s s e d.   We  de c l i ne  t o  f i nd t he

pr e s e nt  a ppe a l  f r i vol ous  a nd a r e  wi t hout  a ut hor i t y  t o  f i nd t he

f or me r  a ppe a l  s uc h be c a us e  we  ha ve  l os t  j ur i s di c t i on of  t ha t

c a s e .

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs ,  i f  a ny,  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Mr .  Re a ga n a nd hi s

s ur e t y.
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_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .

________________________________
Wi l l i a m H.  I nma n,  Sr . J .


