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OP1 NI ON

McMurray, Judge

This appeal is fromthe action of the trial court sustaining

a notion for summary judgnent in favor of the defendants. For



reasons hereinafter stated, we affirmthe trial court's judgnent in

all respects.

Jack WIlford Spears (plaintiff), diver K Spears, Jr., and
John Art hur Spears are brothers, apparently being the only children
of the late O K Spears, Sr., and wife, Marjorie Blazer Spears
(diver K Spears, Jr. and wife Barbara Spears, and John Arthur

Spears will be referred to collectively as defendants)

The plaintiff filed an original conplaint, alleging, inter
alia, that during his lifetinme, his father, O K Spears, Sr.
began and operated a busi ness in Bl ount County, Tennessee, known as
Spears Furniture Conpany. |In 1957, O K Spears, Sr., executed and
delivered a deed to the real estate upon which the business was

| ocated to his three sons as tenants in common.?

To the conplaint all defendants filed an answer. Oiver K
Spears, Jr., and Barbara Spears, in addition to their answer, filed
a count ercl ai mwherei n they sought a judgnent for unpaid rents that
were allegedly owed to them by the plaintiff. In their counter-
claim the counter-plaintiffs alleged that the plaintiff occupied
a dwel |l ing owned by themfrom 1989 until 1994. They aver that the
plaintiff paid $450.00 per nonth until the beginning of 1993 but
failed to pay rent for the entire year of 1993 and ei ght nont hs of

1994.

Y nsofar as we know, the real estate is still owned by the three brothers and
a partition suit to divide the property is still pending.
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Al'l defendants joined in a notion for summary judgnent based
on various statutes of limtations and the doctrine of |aches. The
notion for sunmmary judgnment was heard by the court on January 14,
1997. At the conclusion of the argunments on behalf of the
respective parties, the court announced his findi ng and concl usi ons
of | aw whi ch were transcri bed and i ncorporated by reference into an
order sustaining the notion for sumary judgnent. The court found
that the statute of limtations had run (no specific statute was
referred to), that the doctrine of | aches was applicable, and that
the plaintiff's action was tinme barred. The order sustaining the
notion for summary judgnment was filed on February 10, 1997. The

plaintiff then appealed to this court.

Insofar as we are able to ascertain fromthe record before us,
there was never an answer filed in response to the counterclaim
Further, there is nothing in the record to suggest that the
count ercl ai mhas been addressed by the court but, to the contrary,
remai ns pending before the trial court. An interlocutory or
extraordi nary appeal was not sought in the trial court nor inthis
court pursuant to Rules 9 or 10, Tennessee Rules of Appellate

Procedure. (T.R A P.).

Rul e 54. 02 of the Tennessee Rules of Civil Procedure provides

as foll ows:

54.02 Multiple Cains for Relief. \Wen nore t han one
claimfor relief is present in an action, whether as a
claim counterclaim cross-claim or third party claim
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or when nultiple parties are involved, the court, whether
at law or in equity, may direct the entry of a final
judgnment as to one or nore but fewer than all of the
clains or parties only upon an express determ nation that
there is no just reason for delay and upon an express
direction for the entry of judgnent. In the absence of
such determ nation and direction, any order or other form
of decision, however designated, that adjudicates fewer
than all the clainms or the rights and liabilities of
fewer than all the parties shall not term nate the action
as to any of the clainms or parties, and the order or
ot her formof decisionis subject torevision at any tine
before the entry of the judgnent adjudicating all the
claims and the rights and liabilities of all the parties.
The court may tax discretionary costs at the tinme of
voluntary dism ssal. [Added July 1, 1979.]

The trial court did not make the judgnment sustaining the
notion for summary judgnent final as provided in the above quoted

rul e.

T.R A P. 3(a) provides that "every final judgnent"
is appealable as of right, but that "any order that
adj udi cates fewer than all the clains or the rights and
liabilities of fewer than all the parties is not enforce-
abl e or appeal able and is subject to revision at any tine
before entry of a final judgnent adjudicating all the
claims, rights, and liabilities of all parties." (Enpha-
sis supplied). See Stidhamv. Fickle Heirs, 643 S. W 2d
324 (Tenn. 1982). Bush Constr. Co. v. Townsend, an
unreported opinion of this court filed at Knoxville April
26, 1985.

Rul e 2, Tennessee Rul es of Appellate Procedure grants to us
the authority to suspend the rules for good cause, including the
expediting of a decision. Wile we are reluctant to suspend the
rul es and consider an order or judgnent fromwhich no appeal as of
right can be taken, we are of the opinion that, in the interest of

judicial econony and the need for an expeditious resolution, this



Is a proper case to invoke our authority and suspend the fornal
requirenents of the rules and consider this appeal as an inter-

| ocut ory appeal .

As hereinbefore noted, the defendants' notion for summary
judgnment was based upon the expiration of all applicable statutes
of limtations and | aches. The acts about which the plaintiff
conpl ains occurred nore than twenty-five years before the insti-
tution of this action. The plaintiff in response to the defen-
dants' notion for sunmary judgnent relies upon the "di scovery rul e"

to prevent the statute from running.

Qur standard of reviewof atrial court's action in sustaining

a notion for summary judgnment is set out in detail in Carvell v.

Bottons, 900 S.W2d 23 (Tenn. 1995), which provides in pertinent

part as foll ows:

The st andards governi ng an appel late court's review
of a trial court's action on a notion for summary
judgrment are well settled. Since our inquiry involves
purely a question of law, no presunption of correctness
attaches to the trial court's judgnent, and our task is
confined to review ng the record to determ ne whet her the
requirenents of Tenn. R G v. P. 56 have been net. Cowden
v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991). Tenn. R CGv. P. 56.03 provides that summary
judgnment is only appropriate where: (1) there is no
genuine i ssue wth regard to the material facts rel evant
to the claimor defense contained in the notion, Byrd v.
Hall, 847 S.w2d 208, 210 (Tenn. 1993); and (2) the
nmoving party is entitled to a judgnment as nmatter of |aw
on the undisputed facts. Anderson v. Standard Register
Co., 857 S.W2d 555, 559 (Tenn. 1993). The noving party
has the burden of proving that its notion satisfies these
requi renents. Downen v. Allstate Ins. Co., 811 S. W2d
523, 524 (Tenn. 1991).




The standards governing the assessnent of evidence
in the summary judgnent context are also well estab-
| i shed. Courts nust view the evidence in the |ight nost
favorable to the nonnoving party and nust al so draw all
reasonabl e inferences in the nonnoving party's favor.
Byrd, 847 S.W2d at 210-11. Courts should grant a sunmary
j udgnment only when both the facts and the conclusions to
be drawn from the facts permt a reasonable person to
reach only one conclusion. Id.

* * * *

More conci sely stated when a party files a notion for summary
j udgnment which is supported to such an extent that it satisfies the
requi renents of Rule 56.03, and that the evidence filed in support
of the notion, if unrefuted, entitles that party to a judgnent as
a matter of law, the burden shifts to the nonnoving party to cone
forth with countervailing evidence which either directly or from
t he reasonabl e i nferences to be drawn therefromshows that there is
a genuine issue of a material fact. |If the nonnoving party neets
this burden, sunmary judgnent is i nappropriate. Conversely, if the
nonnovi ng party fails to nmeet this burden, summary judgnent is

appropri at e.

The defendants' notion for sunmary judgnent in this case is
based on the equitable doctrine of |aches and various statutes of

[imtation, specifically T.C A 88 28-3-102 (Actions against a

personal representative - seven years), 28-3-105 (Property tort
actions - three years), 28-3-109 (Rent -- Oficial msconduct --
Contracts not otherw se covered -- Title insurance -- Demand notes

- six years), and 28-3-110 (Actions on public officers' and

fiduciary bonds -- Actions not otherw se covered - ten years).



The defendants' notion for summary judgnent i s supported by an
affidavit of Roy D. Crawford, Jr., County Court Cerk for Blount
County. The affidavit states anobng other things that the records
of his office reflect that the will of O K. Spears was adnmitted to
probate during the January term of court in 1958. M. Crawford
further testified that letters testanentary were issued to Qi ver
Kel |y Spears, Jr., John Arthur Spears and Jack W ford Spears (the
plaintiff here). He stated that a copy of the Last WIIl and
testament of O K. Spears was placed in a bound WII| Book, Vol une

6, page 205.

Wth regard to the will of Marjorie Blazer Spears, he deposed
that her will was admtted to probate during the July termof court
in 1968; that Adiver K Spears, Jr., qualified as executor of the
estate; and that a copy of the will was placed in WII Book 9, page
375. He further stated that the original wills had been placed on
mcrofilm and then transferred to a tenperature and climte
controlled facility in Knoxville for saf ekeeping. The originals of
both wills have now been returned to his office. He concluded his
affidavit with a statenent that all of the records in his office
relative to wlls and the probate of estates are public records and

are open to public inspection during normal business hours.

As exhibits to his affidavit, M. Crawford attached the

fol | ow ng:



1. A copy of the mnutes of the County Court show ng
that the WIlI of O K Spears was admtted to
probate as stated in the affidavit and that QA iver
Kelly Spears, Jr., John Arthur Spears and Jack
Wl ford Spears qualified as executors.

2. A copy of the letters testamentary issued to diver
Spears, Jr., John Arthur Spears and Jack WIlford
Spears.

3. A copy of the Last WIIl and Testanent of O K
Spears.

4, A copy of the mnutes of the County Court reflect-
ing that the WIIl of Marjorie Blazer Spears was
admtted to probate as stated in the affidavit and
that Aiver K Spears, Jr., was nanmed as executor.

5. A copy of the m nutes of the Septenber 1968 t erm of
the County Court reflecting that Aiver K. Spears,
Jr., qualified as executor of the estate.

6. A copy of the Last WIIl and Testanent of Marjorie
Bl azer Spears.

The plaintiff responded to the notion for summary judgnent
with a legal argunment that the statutes of Ilimtation were
I napplicable; that if the statutes or either of themwere applica-
bl e, they did not conmence to run until the cause of action accrued
in 1994 when the plaintiff becanme aware of the facts, arguing that
t he defendants had conceal ed the true facts and nade m sstatenments
to himwhich "lulled any suspicions" he may have had with respect
to his interest in Spears Furniture Conpany. He further argued
that a continuing trust rel ationship existed between the parties.
He further asserted as a matter of |law that the equitable doctrine

of Laches was inapplicable for the sane reasons.



In his response, the plaintiff also filed his affidavit in
whi ch he stated that followng his father's death in 1958 and his
nother's death in 1968, he was unaware that he had a "conti nuing
ownership interest in Spears Furniture Conpany”; that he was |ead
to believe by the defendants that he had no interest in the conpany
and had no reason to question that belief. He further deposed that
he did not participate in the probate of his father's will even
t hough the record reflects that he qualified as a co-executor. He
i kew se states that he was unaware of the contents of the wills
even though both were on file "at the courthouse.” He nade the
conclusory statenment that "I was not alerted to any m srepresent a-
tions or breach of duties on the part of the defendants and

therefore was not conpelled to independently research the wills."

Thus was the state of the record when the chancellor heard
argunents on the notion for summary judgnent. As hereinbefore
noted, the chancellor sustained the notion on both statutory

grounds and on the doctrine of |aches.

We wi Il begin our exam nation by first |ooking to the question
of when a statute of |imtations begins to run. The wellspring of
our present day rules of law relating to when a cause of action

accrues and a statute of limtations begins to run is Teeters v.

Currey, 518 S.wW2d 512 (Tenn. 1974). Teeters was a nedical
mal practi ce case, however, the principle enunciated there has grown

to the extent that it is alnbst universally applied in all types of



cases. In Teeters, our Supreme Court adopted the foll ow ng basic

princi pl e:

W adopt as the rule of this jurisdiction the
principle that in those classes of cases where nedical
mal practice is asserted to have occurred through the
negl i gent performance of surgical procedures, the cause
of action accrues and the statute of limtations com
mences to run when the patient discovers, or in the
exerci se of reasonable care and diligence for his own
heal th and wel fare, shoul d have di scovered the resulting
injury. Al cases contra are overrul ed.

Teeters, supra, at page 517.

The Suprenme Court extended the principle to tort actions in

McCroskey v. Bryant Air Conditioning Co., 524 S.W2d 487 (Tenn

1975). In MCroskey, the court nmade the foll ow ng observation:

We hold that in tort actions, including but not
restricted to products liability actions ('conceived in

an illicit intercourse of tort and contract') predicated
on negligence, strict liability or m srepresentation the
cause of action accrues and the statute of limtations

commences to run when the injury occurs or is discovered,
or when in the exercise of reasonabl e care and diligence,
it should have been discovered. Al cases contra are
overruled. (Footnotes omtted).

McCroskey, page 491

Further, in Burks v. Stein, 1996 Tenn. App. Lexis 690, this

court in addressing the issue pointed out the follow ng:

. [O nce a cause of action accrues the statute of
limtations begins to run when the i njury occurs, or when
in the exercise of reasonable care and diligence the
i njury should have been di scovered. As for the applica-
tion of the discovery rule, our suprene court in Potts v.
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Celotex Corp., 796 S.W2d 678, 680 (Tenn. 1990) stated as
fol |l ows:

The discovery rule applies only in cases where
the Plaintiff does not discover and reasonably
coul d not be expected to discover he had a right of
action. Furthernore, the statute is tolled only
during the period when the plaintiff had no know -
edge at all the wong had occurred and, as a rea-
sonabl e person, was not put on inquiry. Id., at
680- 681.

The |l aw i n Tennessee, with respect to fraudul ent conceal nent
of a cause of action was set forth by the Suprene Court in Sol dano

V. Onens Corning Fiberglass Corp., 696 S.W2d 887 (Tenn. 1985).

Mere ignorance and failure of the plaintiff to
di scover the existence of a cause of action is not
sufficient totoll the running of the statute of limta-
tions. There is an exception to this rule. Fraudul ent
conceal nent of the cause of action by the defendant tolls
the statute of limtations. It begins to run as of the
time of the discovery of the fraud by the plaintiff. To
come within this exception, the plaintiff nust prove that
the defendant took affirmative action to conceal his
cause of action and that he, the plaintiff, could not
have di scovered his cause of action despite exercising
reasonabl e diligence ..

* * * *

Movi ng one step further:

[I1]f the suit seeks to recover danages for injuries
to the plaintiff's property, the applicable limtations
period is three years as found in Tenn. Code Ann. 8§
28-3-105. Al exander v. Third National Bank, 1994 Tenn
App. LEXIS 440, *2, 1994 WL. 424287, *3 (Tenn. App.
1994). An "injury to property" need not be physical
however, just as an injury to the personis not limted
to bodily injury. 1d.

Keller v. Colgens - EM Misic, Inc., 924 S.W2d 357 (Tenn. App
1996) .
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The review of these authorities brings us one conclusion. The
plaintiff in this case, in order to rely upon fraudul ent conceal -
ment, misrepresentation, positive or otherwise, or failure to
account by the co-executors or executor, to toll the statute of
limtations nust denonstrate that he did not know of the true facts
and that under the circunstances, using due diligence could not
have di scovered the true facts. Stated otherwi se, the plaintiff is
chargeabl e with know edge of his cause of action or know edge t hat
woul d have been acquired in the exercise of reasonable care or due

di li gence after having been put upon reasonable inquiry.

Everyone is presunmed to know the law. Davis v. Metropolitan

&overnnment  of Nashville, 620 S.W2d 532 (Tenn. App. 1981). Thus,

the plaintiff is charged with know edge that upon the death of his
father or nother, as natural issue, he was entitled to a portion of
ei ther or both estates unl ess he had been disinherited by will. As
a reasonabl e and prudent person, he is, therefore, chargeable with
t he knowl edge that a reasonable inquiry would have reveal ed. He
failed to make even the nost perfunctory inquiry and, under the

| aw, must suffer the consequences of his own action or inaction.

Gving the plaintiff the benefit of any doubt, we hold that by
limting our consideration to the statute of limtations that
grants the | ongest period of tine to bring his action (T.C. A. 8§ 28-

3-110 (10 years)), the plaintiff's claimis tinme barred.
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Qur opinion that the plaintiff is time barred by the statute
of limtations, pretermts the question of |aches. Nevertheless,
we feel conpelled to briefly address the issue. G bson's Suits in
Chancery (Ilnman, 7th ed. 1988) defines the equitable defense of

| aches as foll ows:

The negl ect of a person to make conplaint, or bring
action in due season, he being sui juris and know ng the
facts, or having the nmeans of know edge, is called
| aches. Where there had been gross | aches in prosecuting
rights, or |ong and unreasonabl e acqui escence i n adverse
rights, Courts of Equity refuse to interfere ... The
Court never lends its aid to one who, with know edge of
his rights and with opportunity to assert them delays
unreasonably so to do. Equity aids those who are vigi-
| ant, not those who sleep upon their rights, and al ways
di scourages stal e denmands.

* * * *

In Galyon v. First Tenn. Bank Nat'l Association, 803 S.W2d

218 (Tenn. 1991), our Suprene Court stated: "[w] e observe that had
the doctrine of |aches been a matter for consideration, it could
have been resol ved under Tenn.R Civ.P. 56.04." 1In this case, the
doctrine of |laches was under consideration and was properly

appl i ed.

We affirm the judgnment of the trial court in all respects.
Costs of this appeal are taxed to the appellant and the case is
remanded to the trial court for final disposition of any remaining

i ssues under the counterclaim
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Don T. McMurray, Judge.

CONCUR:

Her schel P. Franks, Judge

WIlliamH | nman, Senior Judge
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JUDGVENT

This appeal cane on to be heard upon the record from the
Chancery Court of Blount County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of opinion that there was
no reversible error in the trial court.

We affirm the judgnment of the trial court in all respects.
Costs of this appeal are taxed to the appellant and the case is
remanded to the trial court for final disposition of any remaining

i ssues under the counterclaim

PER CURI AM
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