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This clai mwas heard by the Tennessee C ai ns Conm ssi on
on Cctober 14, 1992. A judgnent was rendered Septenber 12, 1996,
holding the State |iable for danmages for the injuries sustained
by the C ai mant when he junped froma stalled elevator in a

dormitory at East Tennessee State University.

The Conmi ssioner found that the negligence of the State
was 75 percent, and that of the d aimant, Jason Scott WIIiamns,

was 25 percent. He thereupon entered judgnment against the State



in the amount of $181, 875, being 75 percent of the $242, 500

damages he found were suffered by M. WIIians.

The State appeals, raising the followi ng three issues:

l. VWHETHER THE COMM SSI ONER ERRED | N DETERM NI NG THAT
THE DEFENDANT BREACHED A DUTY OF CARE ONED TO THE
CLAI MANT?

1. WHETHER THE COWM SSI ONER ERRED | N CONCLUDI NG THAT
DEFENDANT' S DEVI ATI ON FROM | TS PROCEDURE AND NOT
THE PLAI NTI FF''S CONDUCT | N PRYI NG OPEN ELEVATOR
DOORS AND JUMPI NG QUT AND FALLI NG DOMWN THE
ELEVATOR SHAFT WAS THE PROXI MATE CAUSE OF HI' S
| NJURI ES?

[11. WHETHER THE COWMM SSI ONER ERRED | N ADM TTI NG THE

TESTI MONY OF A MEDI CAL EXPERT WTNESS IN TH S
CASE?

Because we find, as to the first two issues, that the
evi dence does not preponderate agai nst the Conm ssioner's
findings of fact, and as to the third, that any error in
admtting the testinony of the nedical expert was harm ess, we

affirmthe judgnent of the Conm ssioner.

The d ai mant was 19 years ol d when the accident
occurred. He was a former student at East Tennessee State
University. He and a friend, Shane, were visiting the canpus to
assist Shane's girlfriend, Cara, in noving into the Lucille
Clenent Hall, a five-story dormtory served by one or nore

automatic elevators, in good working order.

Cara's roomwas on the fifth floor. After about two
hours, the C ai mant, Shane, and Cara left her room and sunmpbned

the el evator which, as it devel oped, was already at the fifth



floor. In addition to these three, the Resident Assistant of the
dormtory and her boyfriend entered the el evator® which began its
descent after the first floor button was pushed. It stopped
about half-way to the fourth floor, and the Resident Assistant
rang the alarmbell. After waiting about a mnute, she again
rang the alarmbell, but nobody responded. The C ai mant says he
heard “cl anki ng noi ses"? and after about two m nutes, Shane pried
t he door open and junped four feet to the fourth floor wthout

m shap.

Shane thereupon notioned to the aimant “that | was to

be the next one to junp.” The Caimant testified:

I was perched on the edge both feet flat on the floor

facing forward. | paused maybe fifteen or twenty
seconds, and then | |eaped forward. . . . | can very
vaguel y renmenber hitting nmy head on sonething. | can't

really recall what or where. The next thing |I can
remenber is that it’s pitch black and I'mfalling.

Hi s recoll ection then becones somewhat obscured, but
concl udes that after he junped he struck his head and sonehow
fell backwards under the el evator and consequently down the

shaft.

The el evator stopped because the electrical power was
interrupted. Soneone had dropped a ring of keys down the shaft
and the security or maintenance crew, in accordance with

Uni versity policy, brought the elevator to the first floor, to be

! The car was 6 X 4 feet, with two doors, each apparently three feet

wi de. This fact is somewhat obscured because a |letter fromthe Claimnt’'s
counsel to the State’'s counsel describes “one door three feet wide.”

2 Apparently caused by the positioning of a | adder at the bottom of
the el evator shaft.



kept in place while someone went to the basenent to retrieve the
keys. The security officer instructed a student enployee to keep
the elevator on the first floor. She neverthel ess disregarded
this instruction and allowed the elevator to rise to the fifth
floor. Wen the security officer opened the basenment door

al l owi ng access to the bottom of the shaft, the power to the

el evator was automatically interrupted, thus stranding it for a
period of three to five mnutes, which notivated the Claimant to

make his exit.

The Conm ssioner held that the State’s conduct in
failing to take the elevator out of service was a | ack of due
care because it violated standard procedures, and that such
failure was a proxi mate cause of the accident. Thereupon, as
al ready noted, he apportioned 25 percent of the fault to the

Clai mant and 75 percent to the State.

Qur review is de novo on the record, acconpanied by a

presunption that the findings of fact of the trial court are
correct unless the evidence otherw se preponderates. Rule 13(d),
Tennessee Rul es of Appellate Procedure. There is no presunption
of correctness with regard to the Conm ssion’s determ nation of

guestions of law. NCNB Nat. Bank v. Thrailkill, 856 S.W2d 150,

(Tenn. App. 1993) .

There are five classical elenents of common | aw
negl i gence: a duty of care owed by the defendant to the
plaintiff, a breach of that duty by a |lack of due care, an injury
or loss, causation in fact and proxi mate or |egal causati on.

McCQ enahan v. Cooley, 806 S.W2d 767 (Tenn.1991). Proximate

4



cause sufficient to inpose liability on the defendant consists of
four elenents: (1) a foreseeable risk; (2) the defendant’s
conduct was a substantial factor as a cause in fact of the harm
(3) whether the plaintiff’s conduct was 49 percent or |ess
proportionately responsible for the harm and (4) whether there
is alegal rule or policy which relieves the defendant from

liability. Mlintyre v. Balentine, 833 S.W2d 52 (Tenn. 1992).

The Conm ssioner found that it was reasonable for the
Claimant to conclude that it was necessary to exit the el evator
to preclude the risk of serious injury. He reasoned that the
tenperature inside the elevator and the clanging noises the
Cl ai mant heard in conbination justified his hasty exit. In this

regard, M. WIllians testified as foll ows:

Q Wio got in the elevator with you?

A. Mself, Shane, Cara, there was a Resident
Assistant for that floor, |I can't recall her nane, and
her boyfriend, and | can't recall his nane.

Q Now, was anybody on the el evator when the
doors opened or was it enpty?

It was enpty.
So it was enpty and all of you got on?

Ri ght .

o > O »F

Ckay. After you all got on, what did you do
next ? D d you punch a button to go down?

A We punched the button to go to the first
floor.

Q Did the el evator doors shut?
A.  Yes, they did.
Q And how far did the el evator descend?

A. It was hard for us to tell. It was noving
perfectly fine and then, for a while, it seenmed like it



wasn't noving at all and we didn't feel any notion and

it didn't feel like it was really solid either. It was

just kind of - alnost felt like it was floating is the

best way | can describe it. After a short period of

time, | cane to the conclusion that it was not noving.
Q D d anybody ring the alarmbell?

A. Yes, the Resident Assistant, and | can't
recall her nanme, rang the alarmbell. | heard it.

Q Wat happened when you rang the alarm bell?

A. The alarm sounded and | heard it and it was in
wor ki ng condi tion.

Q Did anybody cone to your assistance?

A. No. | did not hear anyone cone to say that
sonmeone was on their way. | didn't hear anything.

Q Wiat happened next?

A. After waiting, | guess another m nute, nmaybe
two, the Resident Assistant sounded the al arm again and
it sounded, | heard it. It was working.

Q Did anybody cone to your assistance that tinme?

A.  No.

Q Then what happened?

A. | heard clanking noises. | can't really say
they were com ng from bel ow or above or where. It
sounded like it was definitely comng fromwthin the
shaft itself.

Q Now, what type of clanking noise are we
t al ki ng about ?

A It was like just a series of noise. It
sounded | i ke sonet hi ng descendi ng or ascendi ng.

Q Ddit sound like netal?
A.  Yes.
Q Then what happened?

A Well, after waiting another two, maybe three
m nut es, Shane went for the door and pried it open.

Q Now, Shane was your friend. During this whole
period of time, how nmany people were on the el evator?

A.  Five, including nyself.



Q How long do you believe that you were in this
el evator before you tried to get out?

A. | would approximate five m nutes. That would
be ny best guess.

Q Wiat was the tenperature |ike in there?

A It was very hot. That building is not air
conditioned. It was the end of August and there were
five people in a small space and | was beginning to
feel cl austrophobic.

Q Wre you in fear of your l|ife?

A.  Yes.
Q \Wy?
A. Wen | heard those clanking noises, | felt

that the elevator was not in any real stable position.
| feared that it would fall and I would die and
everybody else init.

Q Wiat was your understandi ng about prior
problens with that el evator?

A. It was ny understanding that those el evators
on canpus did tend to break down which told ne that
t hey probably were not in particularly good condition
and that anything could and possibly woul d happen.

Q Shane pries the el evator door open, what does
Shane do?

A.  Shane junps to the floor below | would guess
it was about four feet that he junped. W were in
bet ween fl oors.

Q And then you junped?

A. Right. Shane |ooked around sonme and then he
notioned for nme that | was to be the next one to junp.
| was perched on the edge both feet flat on the floor
facing forward. | paused naybe fifteen or twenty
seconds, and then | | eaped forward.

Q \Wat happened?
A. | can very vaguely renenber hitting nmy head on
sonething. | can't really recall what or where. The

next thing that | can renenber is that it's pitch black
and I'mfalling.

W reiterate that our review of the record persuades us

that the evidence does not preponderate against the



Comm ssioner's finding of fault as to the State or his

apportionnent thereof between the parties.

As to the final issue, the Conm ssioner admtted the
evi dence of a nedical expert that the C ai mant acted reasonably
I n prying open the doors and junping fromthe el evator, which had

the untoward result of his falling down the el evator shaft.

First, we observe that the trial court is accorded w de
discretion in the adm ssion or rejection of expert testinony.

Qis v. Canbridge Mutual Fire Ins. Co., 850 S.W2d 439

(Tenn. 1992); Buchanan v. Harris, 902 S.W2d 941 (Tenn. App. 1995).

Assum ng, however, that the evidence was erroneously
adm tted, upon our excluding it, we nevertheless find upon

viewi ng the record de novo, that the Caimant's actions under the

ci rcunst ances then obtaini ng--although not bl anel ess--
contributed, as found by the Conm ssioner, 25 percent to the

injuries he sustained.

For the foregoing reasons the judgnment of the
Comm ssioner is affirmed and the cause remanded for collection of
t he judgnent and costs below. Costs of appeal are adjudged

agai nst the State.

Houston M Goddard, P.J.



CONCUR

Charl es D. Susano, Jr., J.

WlliamH |Innman, Sr.J.
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| NMAN, Seni or Judge

| regret ny inability to concur with the majority opinion.
G ven the less than fully devel oped facts of this accident?® |
think the majority opinion my be rationally cited for the
proposition that the owner of an elevator is, ipso facto, a
guarantor of the safety of the passengers thereon.

The claimant was 19 years ol d when the accident occurred.
He was a fornmer student at East Tennessee State University. He
and a friend, Shane, were visiting the canpus to assi st Shane’s
girlfriend, Cara, in noving into the Lucille Cenent Hall, a
five-story dormtory served by one or nore automatic el evators,
i n good working order.

Cara’s roomwas on the fifth floor. After about two hours,
t he cl aimant, Shane, and Cara |l eft her room and sunmoned the

el evator which, as it devel oped, was already at the fifth floor.

Sppparently because the State believed that the claimwas so ill-founded
that only a mnimal effort was required on its part.
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In addition to these three, the Resident Assistant of the
dormtory and her boyfriend entered the el evator which began its
descent after the first floor button was pushed. It stopped
about half-way to the fourth floor, and the Resident Assistant
rang the alarmbell. After waiting about a mnute, she again
rang the alarmbell, but nobody responded. The clai mant says he
heard “cl anki ng noi ses” and after about two m nutes, Shane pried
t he door open and junped four feet to the fourth floor wthout
m shap.

Shane thereupon notioned to the plaintiff “that | was to be
the next one to junp.” The plaintiff testified:

“ .| was perched on the edge both feet flat on the

flbof facing forward. | paused maybe 15 or 20 seconds
and then | |eaped forwards . . . | can very vaguely
remenber hitting my head on sonething. | can't really

recall what or where. The next thing | can renmenber is
that it’s pitch black and I'mfalling . “

Hi s recoll ection then becones sonmewhat obscured, but
concl udes that after he junped he struck his head and sonehow
fell backwards under the el evator and consequently down the
shaft.

The el evator stopped because the el ectrical power was
interrupted. Soneone had dropped a ring of keys down the shaft
and the security or maintenance crew, in accordance with
Uni versity policy, brought the elevator to the first floor, to be
kept in place while soneone went to the basenent to retrieve the
keys. The security officer instructed a student enployee to keep
the elevator on the first floor. She neverthel ess allowed the
elevator to rise to the fifth floor, and when the security
of fi cer opened the basenent door allow ng access to the bottom of
the shaft, the power to the elevator was automatically

interrupted, thus stranding it for a period of three to five

11



m nutes, which notivated the plaintiff to nake his hasty and ill-
advi sed exit.

The Comm ssioner held that the State’s conduct in failing to
take the el evator out of service was a | ack of due care because
it violated standard procedures, and that such failure was the
proxi mat e cause of the accident, although he apportioned 25% of
the fault to the plaintiff.

There are five classical elenents of common | aw negligence:
a duty of care owed by the defendant to the plaintiff, a breach
of that duty by a | ack of due care, an injury or |oss, causation
in fact and proximate or |egal causation. Md enahan v. Cool ey,
806 S.w2d 767, 774 (Tenn. 1991). Proximate cause sufficient to
i npose
liability on the defendant consists of four elenents: (1) a
foreseeable risk; (2) the defendant’s conduct was a substanti al
factor as a cause in fact of the harm (3) whether the
plaintiff’s conduct was 49% or |ess proportionately responsible
for the harm and (4) whether there is a legal rule or policy
which relieves the defendant fromliability. MlIntyre, supra.

VWere the plaintiff is 50% or nore responsible for the harm
he cannot recover, MlIntyre, Eaton, supra.

As propounded in Eaton at 590, the question is: assum ng
that both plaintiff and defendant have been found guilty of
negl i gent conduct that proximately caused the injuries, was the
fault attributable to plaintiff equal to or greater than the
fault attributable to the defendant?

| may refer to familiar legal principles for a determ nation
of this issue. Sonme of these, e.g., contributory negligence,
renote contributory negligence, |ast clear chance, assunption of

ri sk, sudden energency, and the rescue doctrine, have been
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subsuned by the conparative fault doctrine. Eaton enunerates the
non-excl usi ve factors which determ ne proportional fault:

(1) the relative closeness of the causal relationship

bet ween the conduct of the defendant and the injury to

the plaintiff;(2) the reasonabl eness of the party’s

conduct in confronting a risk, such as whether the

party knew of the risk or should have known of it; (3)

the extent to which the defendant failed to reasonably

utilize an existing opportunity to avoid the injury to

the plaintiff; (4) the existence of a sudden energency

requiring a hasty decision; (5) the significance of

what the party was attenpting to acconplish by the

conduct, such as an attenpt to save another’s life; and

(6) the party’s particular capacities, such as age,

maturity, training, education and so forth.

The Conm ssioner found that it was reasonable for the
plaintiff to conclude that it was necessary to exit the el evator
to preclude the risk of serious injury. He reasoned that the
tenperature inside the el evator and the clangi ng noises the
plaintiff heard in conbination justified his hasty exit when
superinposed upon the testinony of Dr. Martin Cebrow, a
psychiatrist, that the plaintiff acted reasonably in junping out
of the elevator.*

My concern is not wth the |Iack of evidence of negligence on
the part of the State. |Its agents were derelict in their duty to
foll ow established procedures, and it is not profitable to
di scuss the liability of the State (other than a brief reference
to the issue of foreseeability) in |ight of the overriding
principle that the equal or greater negligence of the plaintiff
is clearly apparent and consequently is destructive of his claim
under the established doctrine of conparative negligence.

The plaintiff testified that he junped fromthe el evator

because (1) the interior was hot, (2) he heard cl angi ng noi ses,

and (3) he feared the elevator would fall.

“The State's objection to such testinmony should have been sustai ned.
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The el evator had been stopped for three to five mnutes. The
alarmwas twi ce sounded. There was no real cause for concern. A
reasonabl e person should have known that there was a greater risk
in junping fromthe el evator under the circunstances. He was
aware of its position four feet above the fourth floor; his
friend Shane made the | eap successfully and notioned to the
plaintiff to follow him he was then 19 years ol d, had never
heard of an elevator falling, and was sufficiently mature to
gauge the respective nerits of remaining in the elevator or
| eaping fromit under the suasion of his friend. The
Comm ssioner found that plaintiff did not use due care in his
met hod of |eaving the elevator, a finding wwth which | concur. |
do not agree that the plaintiff should only be charged with 25%
of the responsibility for his accident; whatever a proper
apportionnment mght be, in ny judgnent 50% or nore of the fault
whi ch occasi oned this accident should be attributable to the
plaintiff.

The State argues that the Comm ssion has nade it the insurer
of the safety of all persons using the elevator, a role not
contenpl ated by negligence | aw. See, Roberts v. Roberts, 845
S.W2d 225 (Tenn. App. 1992). | agree, because the plaintiff has
made no showi ng fromwhich “it can be said that the State
reasonably knew or shoul d have known of the probability of an
occurrence such as the one that caused the plaintiff’s injuries.”

Foreseeability is the test of negligence, and it cannot be
said that the State reasonably should have foreseen that an
occupant of a stalled elevator would, I ess than five m nutes
after being stranded, undertake a departure in the manner shown.
The test of reasonabl eness is an objective one; how would a

reasonabl e person gauge the risks, and how woul d he react? The
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Comm ssi oner applied an i nperm ssi bl e subjective standard, one
that is entirely dependent upon the plaintiff’s perception of the
risk factors, those being the tenperature,® the clangi ng noi ses,
and fear of falling.

The plaintiff's exit fromthe el evator was, at once,
unnecessary, unthoughtful, and |ikely the product of inpatience
or bravado, on the one hand, and negligently perforned, on the
ot her, as evidenced by the successful departure of Shane. His
conduct in confronting the perceived risk was not reasonabl e,

Eat on, supra, since he was unwilling to tolerate a few nonents of
i nconveni ence. A stalled elevator is a not uncommon occurrence,®
because it is powered by electric current which occasionally may
be interrupted. |If the circunstances are exigent, a decision to
exit may be justified even though hindsight judgnment proved the
exit was inprovident, but here the circunstances were not exigent
and the plaintiff merely allowed hinself to follow the exanpl e of
Shane. | can find no precedential authority in this jurisdiction
or el sewhere which inpresses liability upon the owner of an

el evator under sinmlar facts.

WIlliamH |nman, Senior Judge

There is no evidence of the tenperature in the el evator. It may
logically be inferred that, even absent air-conditioning in August, the
tenperature in all probability was not beyond endurance after five m nutes’
confinement. MWhether the el evator was equi pped with a fan is not shown.

Hence, the alarm bell.
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