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OPINION

Thisisadipandfall case. Theplaintiff slipped on grapesonthefloor of agrocery store. The
jury found the plaintiff to be forty-nine (49%) percent at fault and the defendant grocery storeto be
fifty-one (51%) percent at fault, and found damages totaling $3,500.00. The plaintiff appeds the
determination that she was negligent, as well as the amount of the damage award. We affirm.

On June 22, 1991, Plaintiff/Appellant Nancy Arnold (“Arnold”) went to a store owned by
Defendant/Appellee The Kroger Company (“Kroger”) to shop for groceries. Her son and another
young man went to the store with her. While walking past the salad bar, Arnold dipped and fell.
Arnoldtestified that her right leg slid out from under her, her |eft leg twisted, and she landed on her
knee. Arnold aleges that she slipped on some grapes on the floor. Arnold acknowledged that her
view was not obstructed and that she was |ooking ahead of her instead of at the floor.

It is undisputed that grapes were seen on the floor after the accident. Arnold testified that
shedid not seethegrapesuntil after shehad fallen. Testimony indicated that the grapeswere purple
and that the floor was “light colored.” Both parties estimated that approximately six grapes were
on the floor at the scene of the accident.

After the accident, the co-manager of the store, Jonathan Timothy Myers (“Myers’), assisted
Arnold. Arnold and her son testified that Myers mentioned that some youths had been throwing
some grapesin that vicinity. Attrial, Myers stated that hedid not recall making such a statement.
Myers completed a customer incident report on the accident, which did not mention anyone
throwing grapes. Myerstestified that if thealleged grape throwing incident had occurred, he would
have recorded it in the report. Another Kroger employee at the scene of the accident, Elroy Bond
(“Bond”), testified that he did not hear Myers make this comment.

At trial, the parties disputed the extent of Arnold’s injuries. Arnold testified that she
informed Myers that she had injured her knee. Myersdid not recall Arnold sinjury, and deferred
to his report, which states, “aggravated her previous injury, (cracked ribs in the back).” Bond
testified that Arnold complained only of back pain.

Arnoldvisited Dr. James L. Guyton (“Dr. Guyton™) afew weeksafter her injury. Dr. Guyton
diagnosed a hyperflexion of the knee. He prescribed an anti-inflanmatory and advised Arnold to
wear akneeimmobilizer. Arnold was given anoteto be absent fromwork. About two weeks|ater,
Dr. Guyton concludedthat Arnold had reached maximum improvement, rel eased her, and permitted

her to work without restrictions. Dr. Guyton charged Arnold $253.00 for these visits.



Arnold continued to complan of pain and schedul ed appointmentswith Dr. Guyton. InJune
of 1993, Dr. Guyton performed a diagnostic arthroscopy to determine the cause of this pain. Dr.
Guyton’sonly objectivefindingwasthat Arnold suffered from chondromalaciainthetibiofemoral
joint, caused by apreviousaccident in 1965. According to Dr. Guyton, most of Arnold' spain came
from the patellofemora joint, which was unaffected by the Kroger incident. Dr. Guyton,
nevertheless, opined that the fall at the Kroger’s store exacerbated Arnold’ s pain.

Dr. Guyton calculated Arnold’'s imparment rating as three (3%) percent to the lower
extremity and one (1%) percent to the body asawhole. Dr. Guyton stated that Arnold suffersfrom
a permanent disability “to the extent that it affects her livelihood.”

At tria, Arnold contended that the accident affected her work performance and resulted in
alossof income. Arnoldisowner and arepresentativefor Arnold Instrument Company, which sdlls
industrial equipment. Arnold claimed that her job performancewas adversely afected by persistent
pain associated with such tasks as climbing stairs, ladders, and catwalks, and sitting with her knees
flexed for a prolonged period of time, such asin acar or behind a desk.

Thejury attributed forty-nine (49%) percent of thefault for the accident to Arnold and fifty-
one (51%) percent of thefault to Kroger. Thejury assessed damagesat $3,500.00. After theverdict,
Arnold filed amotion for additur or, in the alternative, for anew trial. Thetrial court denied this
motion without comment. Arnold now appesals.

On appeal, Arnold asserts that the trial court erred in alowing forty-nine (49%) percent of
thefault to be attributed to her. Arnold also arguesthat thetrial court erred in sustaining the amount
of the jury’ s determination of damages.

Our review of the trid court’s findings is de novo on the record with a presumption of
correctness of thetrial court’sfindings. Tenn. R. App. P. 13(d). “The verdict of ajury, approved
by the trial judge in a persona injury caseis entitled to great weight in the reviewing court in the
absence of a showing of fraud or corruption.” Brown v. Null, 863 SW.2d 425, 430 (Tenn. App.
1993). A jury'sfindings of fact “shall be set asideonly if there isno material evidence to support
theverdict.” Tenn. R. App. P. 13(d).

Acting as thirteenth juror, the trial judge independently weighs the evidence to determine
whether the verdict is supported by the evidence. Ladd v. Honda Motor Co., 939 SW.2d 83, 105
(Tenn. App. 1996). “If called upon to act as a thirteenth juror following the filing of amotion for
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anew trid, the trid judge smply approves a verdict without any comment, it is presumed by an
appellate court that he has performed hisfunction adequately.” Miller v. Doe, 873 SW.2d 346, 347
(Tenn. App. 1993).

The owner of a premises owes aduty to invitees. Eaton v. McLain, 891 SW.2d 587, 593
(Tenn.1994). This duty imposes an obligation to “maintain the premises in a reasonably safe and
suitablecondition” and includes*theresponsibility of either removing or warning against any latent,
dangerous condition on the premises of which the (owner is) aware or should have been aware
through the exercise of reasonable diligence.” 1d. at 593-94.

Eaton set forth the following non-exclusivelist of rdevant criteriato consider in assigning
apercentage of fault to each party:

(2) the relative closeness of the causal relationship between the conduct of the

defendant and theinjury to the plaintiff; (2) the reasonablenessof the party's conduct

in confronting a risk, such as whether the party knew of the risk, or should have

known of it; (3) the extent to which the defendant failed to reasonably utilize an

existing opportunity to avoid theinjury to the plaintiff; (4) the existence of asudden
emergency requiring a hasty decision; (5) the significance of what the party was
attempting to accomplish by the conduct, such as an attempt to save another'slife;

and (6) theparty's particular capacities, such asage, maturity, training, education, and

so forth.

Id. at 592.

In previous cases, this Court has considered the relative fault of aplaintiff who slipped on
asubstance on thefloor of astore. InStrawn v. SCOA I ndustries, Inc., 804 S.W.2d 80 (Tenn. App.
1990), the plaintiff wasinjured in asimilar accident. Inthiscasethe plaintiff slipped on asubstance
similar to either PineSol or Mr. Clean while holding a bath mat in Hills department store. 1d. at 82.
Theonly other evidenceto forewarn her were thesubstance’ s smell and the bottle and the cap, which
lay nearby. Id. Thetria judge granted a directed verdict in favor of the plaintiff in regard to the
issue of whether she was contributorily negligent. 1d.

On appeal, thisCourt found that theissue of the plaintiff’ s contributory negligence could not
be characterized as an issue “wherethe facts are established by evidence free from conflict, and the
inference from the factsis so certain that all reasonable men, in the exercise of afree and impartial
judgment must agree upon it.” 1d. (quoting Frady v. Smith, 519 SW.2d 584, 586 (Tenn. 1974)).
Finding that areasonable jury could conclude that the bath mat obstructed the plaintiff’ svision, this
Court reversed the trial court, stating that “[w]hether falure to see the spill under these

circumstances was contributory negligence was obviously a question for the jury.” Id.
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In Maxwell v. Red Food Stores, Inc., No. 88-110.11, 1988 WL 95273 (Tenn. App. Sept. 16,
1988), the plaintiff slipped on an unidentified substance in a grocery store. The substance was
described as being approximately three-and-one-half inchesin diameter and of a*“ creamy color and
consistency.” 1d. at *2. The plaintiff appealed the trial court’s decision to include an instruction
regarding contributory negligence in its jury instructions.

This Court concluded that the evidence was sufficient for the jury to find the plaintiff
contributorily negligent, reasoning:

Plaintiff testified that she was walking along the store aisle and looking at display

items immediately preceding her fall. She did not have a grocery cart, nor did she

have anything dse with her to distract her attention. She testified that there was

nothing to obstruct her view of thefloor. Thereisevidence that the substance on the

floor, while somewhat the same color asthe floor, was three-and-a-quarter to three-

and-a-half inches in diameter. There is evidence in the record from which the jury

could conclude that the plaintiff was guilty of contributory negligence in not

watching where she was waking and in her failure to keep alookout and failing to

see the substance on the floor.

Id. at *5.

InSherrell v.FoodLion, Inc., No. 01A01-9607-CV-00313, 1997 WL 5170 (Tenn. App. Jan.
8, 1997), the plaintiff slipped on a puddle in agrocery store. The plaintiff was wearing “flip-flop”
sandals at the time of the accident and had her handsfull. 1d. at *1. The plaintiff’svision was not
hindered and she was not distracted. 1d. The jury attributed no comparative fault to the plaintiff.
Affirmingtheverdict, this Court held that “ how much water was on the floor and how easily it could
have been seen” were issues for the jury to determine. 1d. See also Karnes v. Shoney’s of
Knoxville, Inc., Anderson Law C/A No. 159, 1988 WL 86531 (Tenn. App. August 19, 1988)
(holding that “whether a defect is such that an invitee coming on the premises should observe and
avoiditisfor thejury.”).

Kroger argues that the fact that Arnold was walking “kind of fast,” was not looking at the
floor, and thefact that her vision was not obstructed is considered “ material evidence” by which the
jury could conclude that she was partly at fault. Tenn. R. App. P. 13(d). Thejury could also have
considered the number of grapes on the floor and the contrast of the dark grapes with of the light
floor.

The evidence of negligence by the plaintiff inthiscaseissender, indeed. Grocery storesare
generally designed to attract shoppers attention to the merchandise rather than the floor. The

testimony of both parties indicated that, at most, there were “six or seven” grapes on the floor.
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However, it is undisputed that the grapes were dark, in contrast to the light floor. In addition, the
plaintiff conceded that she was walking “kind of fast.” Our review is limited to whether thereis
material evidence to support the jury’ sverdict. Tenn. R. App. P. 13(d). Under the circumstances,
we must conclude that there was materid evidence to support the jury’s attribution of forty-nine
(49%) percent of the fault to Arnold.

Arnold also appealsthetrial court’sdenial of her motion for additur to the jury’ saward of
$3,500.00 in damages. “In persona injury cases, the amount of damages is primarily for the
determination of the jury, and next to the jury the most competent person to pass upon the issueis
the Trial Judge.” Buchanan v. Harris, 902 S\W.2d 941, 944 (Tenn. App. 1995). Therefore, the
amount of damages awarded by the jury and approved by thetrial judgeis*”entitled to great weight
in the Court of Appeals.” 1d.

In this case, there was evidence from which the jury could have concluded that most of
Arnold’ smedical visits were either disingenuous or unrelated to the Kroger’ saccident. Therewas
also evidence indicating that Arnold’s claim for lost profits was speculative. Moreover, the issue
of damages in this case turned in part on the credibility of the witnesses. Normally trial courts are
“in the best position to judge the credibility of the witnesses since they have seen and heard the
witnesses testify.” Gaskill v. Gaskill, 936 SW.2d 626, 633 (Tenn. App. 1996). Therefore,
determinations made by the jury and the trial judge with regard to credibility are “entitled to great
weight.” 1d. Considering the entire record, we find that the trial court did not err in denying
Arnold’ s motion for additur.

Thejudgment of thetrial court isaffirmed. Costson apped are taxed against the Appd lant,

for which execution may issue if necessary.

HOLLY KIRBY LILLARD, J.

CONCUR:

W. FRANK CRAWFORD, P.J., W.S.

DAVID R. FARMER, J.



