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In this case, the plaintiff clainms that the defendant
made an intentional m srepresentation in connection with the sale
of a tract of uninproved real property. Follow ng a bench trial,
the court found that the defendant, Dean Russell Carrico
(“Carrico”), had fraudulently m srepresented a material fact,
resulting in a judgment of $21,911.97 for the plaintiff, Dr.
Robert W Bagby (“Bagby”). The trial court also found that
Carrico’s conduct violated the Tennessee Consuner Protection Act
of 1977, T.C.A. 8§ 47-18-101, et seq. (“the Act”). Carrico
appeal ed, raising three issues that present the foll ow ng

guestions for our review

1. Was the Chancellor correct in finding
t hat Bagby and Carrico entered into an
agreenent to buy property together?

2. Was the Chancellor correct in finding
that Carrico was guilty of a fraudul ent

m srepresentati on?

3. If Carrico made a m srepresentation of

fact, was Bagby’s reliance on the
m srepresentati on reasonabl e?

In the spring of 1995, Carrico conmenced negoti ations
wth Mchael MIler and his wife, Alesia Mller (“the MIlers”)
to purchase the MIlers’ 40-acre tract of land. The MIlers and
Carrico subsequently agreed upon a purchase price of $2,500 per
acre. Several weeks later, Carrico contacted Bagby, who had
previously told Carrico that he would be interested in purchasing
sone property “with a view,” and offered to sell one-half of the

MIller tract to Bagby for $3,450 per acre.



Bagby testified that Carrico told himthat he, Carrico,
had agreed to pay the MIlers $3,450 per acre. Carrico, however,
testified that he had nade no such representation, but had only
quoted that anount as the sale price between hinself and Bagby.
Bagby testified that they agreed that Carrico would purchase the
entire tract, at $3,450 per acre, and would then sell half of the
| and to Bagby at the same price. It is undisputed that the
parties agreed to share equally the cost of a survey and the
attorney’s fees attendant to the transaction. Carrico
subsequently billed Bagby for half of the fees charged by the
attorney and surveyor. Bagby had no contact with the attorney,

t he surveyor, or the MIllers; nor did he review any paperwork

between the MIlers and Carri co.

Carrico’s transaction with the MIlers was cl osed on
June 28, 1995. The deed to Carrico, which reflects a purchase
price of $100,600 -- representing 40.24 acres at $2,500 per acre
-- was recorded imedi ately after the closing. Carrico and Bagby
conpl eted their transaction the sane afternoon. Bagby paid

Carrico $69, 414 for 20.12 acres, or $3,450 per acre.

Approxi mately one nonth | ater, Bagby discovered that
Carrico had paid only $2,500 per acre for the entire tract.
Bagby and his wife testified that when Bagby confronted Carrico
regardi ng the discrepancy, Carrico stated that he had paid the
Mllers “something under the table” in addition to the $2,500 per
acre, and thus had paid as nuch for his half of the tract as had
Bagby; however, there was no other evidence at trial of an “under

t he tabl e” paynent.



Bagby filed suit, alleging that Carrico was guilty of a
fraudul ent m srepresentation, as well as a violation of the Act.
The trial court agreed and entered judgnent in favor of Bagby on
both theories. The trial court specifically found that Carrico
had falsely stated to Bagby that the price of the property was
$3, 450 per acre, when in fact it was only $2,500 per acre. The
court also stated that “particularly in this case, word agai nst
word, the Court has devoted tinme and effort in evaluating and
wei ghing and determning the credibility of the parties and their
W tnesses.” The trial court awarded Bagby conpensatory danmages
of $19,414, pre-judgnent interest of $2,497.97, attorney’s fees,
and certain discretionary costs. It declined, however, to award
trebl e damages under the Act, finding that such an award was not
appropriate under the circunstances. Likew se, the court refused
to award punitive damages, finding that Bagby had “failed to
prove the elenents of punitive damages by cl ear and convi ncing

evi dence.”

Qur review of this non-jury case is de novo upon the
record of the proceedi ngs bel ow, however, that record conmes to us
with a presunption that the trial court’s factual findings are
correct. Rule 13(d), T.R A P. W nust honor this presunption
unl ess we find that the evidence preponderates agai nst those
findings. 1d.; Union Carbide Corp. v. Huddl eston, 854 S.W2d 87,
91 (Tenn. 1993). The trial court’s conclusions of |aw, however,

are not afforded the sane deference. Canmpbell v. Florida Steel



Corp., 919 S.W2d 26, 35 (Tenn. 1996); Presley v. Bennett, 860

S.W2d 857, 859 (Tenn. 1993).

Qur de novo review is subject to the well-established
principle that the trial court is in the best position to assess
the credibility of the witnesses; accordingly, such credibility
determ nations are entitled to great wei ght on appeal.

Massengal e v. Massengal e, 915 S.W2d 818, 819 (Tenn. App. 1995);
Bowran v. Bowman, 836 S.W2d 563, 566 (Tenn.App. 1991). In fact,

this court has noted that

...0n an issue which hinges on wtness
credibility, [the trial court] will not be
reversed unl ess, other than the oral
testinmony of the witnesses, there is found in
the record clear, concrete and convinci ng
evidence to the contrary.

Tennessee Valley Kaolin Corp. v. Perry, 526 S.W2d 488, 490

(Tenn. App. 1974).

To prevail on a claimof fraudul ent m srepresentation,

a plaintiff nust denonstrate that:

1) the defendant nade a representation of an
existing or past fact; 2) the representation
was fal se when made; 3) the representation
was in regard to a material fact; 4) the

fal se representati on was nmade either

know ngly or without belief inits truth or
recklessly; 5) plaintiff reasonably relied on
the m srepresented material fact; and 6)
plaintiff suffered damage as a result of the
m srepresentation



Metropolitan Gov't of Nashville and Davidson County v. MKinney,
852 S.W2d 233, 237 (Tenn.App. 1992)(citing Grahamv. First
American Nat’'|l Bank, 594 S.W2d 723, 725 (Tenn. App. 1979));
Devorak v. Patterson, 907 S.W2d 815, 819 (Tenn. App. 1995). In

cases involving fraud in the sale of real property, this court

has hel d t hat

[0]ne who in a real estate transaction in
whi ch he has a pecuniary interest supplies
false informati on for the gui dance of others
IS subject to liability for the pecuniary

| oss caused to them by their justifiable
reliance on such information.

Youngbl ood v. Wall, 815 S.W2d 512, 518 (Tenn. App. 1991)(citing

Chastain v. Billings, 570 S.W2d 866 (Tenn.App. 1978)).

Ceneral |l y speaking, the neasure of danages in a fraud
case is to conpensate the injured party for actual danages by
attenpting to place that party in the sanme position that he or

she woul d have been in had the fraud not occurred. Harrogate
Corp. v. Systens Sales Corp., 915 S.W2d 812, 817 (Tenn. App.

1995); Youngbl ood, 815 S.W2d at 518.

The trial court found that each of the elenments of a
fraudul ent m srepresentation were present in this case. After
reviewi ng the record, we are of the opinion that the evidence
does not preponderate against this conclusion. Rule 13(d),

T.RAP. As stated earlier, the trial court’s determ nations



regarding witness credibility are afforded great deference on
appeal. Massengale, 915 S.W2d at 819; Bowman, 836 S.W2d at
566. It is clear that the trial court accredited Bagby’s
testinmony to the effect that Carrico had stated that he was

paying the MIllers a price of $3,450 per acre for the property.

Carrico argues that the trial court erred in finding
that the parties entered into an agreenent to buy property
together, in finding that Carrico was guilty of fraudul ent
m srepresentation, and in finding that Bagby's reliance on any

m srepresentati on was reasonabl e.

Carrico contends that he and Bagby were neither
partners nor engaged in a joint venture. W believe that the
question of whether the parties were partners or engaged in a
joint venture is inmmterial. Such a relationship is not a
prerequisite to a finding of a fraudulent m srepresentation in

this case. For the elenents of such a claim see, e.g., Devorak,

907 S.w2d at 819; MKinney, 852 S.W2d at 237.

Secondly, Carrico argues that he had no duty to
di scl ose to Bagby the nature of his dealings with the Ml lers.
W find this argunent to be wthout nerit. Carrico did have an
obligation to respond truthfully when Bagby asked himthe
purchase price of the property. This is not a case of fraudul ent
conceal nent; on the contrary, it involves an affirmative
m srepresentation. As found by the trial court, Carrico stated

t hat he was payi ng $3,450 per acre for the property.



Carrico maintains that the proof does not establish that he nmade
that representation to Bagbhy. He supports this contention by
poi nting out that the parties’ testinony on this point is in
conflict, and that another w tness, Bert Pat Wlfe, Jr.,
testified that he did not specifically hear Bagby ask Carrico if
the MIlers were selling Carrico the land for $3,450 per acre.
Wl fe' s testinony, however, indicates that Carrico did
specifically represent to Bagby that $3,450 per acre was the

pur chase price:

Q Tell the Court what you heard and what
was said and what the price was.

A Well, while we were standing in the road
| ooki ng at the property... Dr. Baghy
confirmed with M. Carrico that thirty-four
hundred and fifty ($3,450.00) dollars was the
price per acre that they were paying. M.
Carrico confirmed that thirty-four hundred
and fifty ($3,450.00) dollars was the

pur chase pri ce.

Q And is there any doubt in your m nd about
t hat ?

A.  That thirty-four hundred and fifty
($3, 450.00) dollars was the price?

Q Right.
No sir.

For the whol e tract.

Did you understand it that Dr. Bagby and
Carrico were going to split the tract at

A.
Q
A. For the whole tract.
Q
M.
sonme point in tine?

A Yes sir. Twenty acres each.

The trial court obviously accredited this testinony, along with

that of Bagby. Again, these determ nations pertain to the



credibility of the witnesses and are entitled to great weight on
appeal. Massengale, 915 S.W2d at 819; Bowman, 836 S.W2d at
566. We have found no “clear, concrete and convi nci ng” evi dence
to contradict the trial court’s credibility determ nations.

Tennessee Valley Kaolin Corp., 526 S.W2d at 490.

Finally, Carrico contends that, if he did nake a
m srepresentation, Bagby’'s reliance on his m srepresentation was
not reasonable, due to the fact that Bagby had equal access to
the information in question, i.e., the true purchase price of the
property fromthe MIllers. In support of his argunent, Carrico
cites three cases for the proposition that a party’ s reliance
upon a fraudul ent m srepresentation is not reasonabl e where the
means of know edge is readily within that party’ s reach. See
McKi nney, 852 S.W2d at 239; Solonon v. First American Nat’|
Bank, 774 S.W2d 935, 943 (Tenn. App. 1989); Wnstead v. First
Tennessee Bank N A, Menphis, 709 S.W2d 627, 633 (Tenn. App.

1986) .

The facts of the MKinney and Sol onon cases are
I napposite to those of the instant case. In the Wnstead case,
which did involve a sale of real property, the Court of Appeals
stated that the general rule regarding justifiable reliance and

the neans of know edge is applicable

[ulnl ess the representations are such as are
calculated to lull the suspicions of a
careful man into a conplete reliance

t hereon. ..



Wnstead, 709 S.W2d at 633. W find that this | anguage is
particularly applicable to the facts of the instant case. It is
apparent that Carrico’s representations were calculated to
reasonably induce in Bagby a belief that Carrico was payi ng

$3, 450 per acre for the subject property. It is also clear that
Bagby relied conpletely on Carrico’ s representations. Having

m srepresented a material fact to one who had placed his trust in
him Carrico cannot now claimthat the injured party should have
I ndependent|y di scovered that he was not telling the truth. 1d.
Furthernore, we disagree with Carrico’s contention that Bagby
“had equal access to the information in question.” Bagby was
under no duty to contact the MIllers, or to investigate the terns
of their agreenent with Carrico; nothing that Carrico did or said
was reasonably cal cul ated to make Bagby suspicious or put himon
notice that sonething was am ss. Likew se, Bagby should not be
charged with constructive notice of the actual purchase price
sinply because that anount was reflected on a deed recorded only
hours before the closing of his own transaction with Carrico. In
any event, it has been held that one who practices bad faith upon
anot her may not invoke the doctrine of constructive notice in aid
of his own wongdoing. Hamlton v. Galbraith, 15 Tenn. App. 158,
175 (1932). For these reasons, we find no nerit in Carrico’s
contention that Bagby' s reliance upon his representations was

unj ustified.

We find that the evidence does not preponderate agai nst
the trial court’s findings that Carrico nade a m srepresentation
of an existing fact; that the representation was fal se when nade;

that the representation was in regard to a material fact; that
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Carrico made the fal se representation know ngly; that Bagby
reasonably relied on Carrico’'s msrepresentation; and that Bagby
suffered damages as a result of the m srepresentation. See

Devorak, 907 S.W2d at 819; MKinney, 852 S.W2d at 237.

W do not find it necessary or appropriate to exam ne
the trial court’s alternative basis of liability under the Act.
It is not necessary because the | ower court’s judgnent can be
sustained on the plaintiff’'s theory of fraudul ent
m srepresentation; it is not appropriate because Carrico advances

no i ssues under the Act. See Rules 13(b) and 27(a)(4), T.R A P.

The appel | ee Bagby contends that, since Carrico’s acts
were intentional, the damages awarded by the trial court should
be multiplied. As stated earlier, the applicable neasure of
damages in a case of fraudulent m srepresentation is the anount
of actual damages sustained by the defrauded party. Harrogate
Corp., 915 S.W2d at 817; Youngblood, 815 S.W2d at 518. In
contrast, treble danages are avail able under the Act to renedy
wi |l ful or knowi ng violations; however, the Act vests the trial
court with broad discretion in determ ning whether to award such
relief. T.C A 8 47-18-109(a)(3); see also Smith v. Scott Lew s
Chevrolet, Inc., 843 S.W2d 9 (Tenn. App. 1992). Assuni ng,

wi t hout deciding, that the Act applies to this transaction,® we

find no abuse of discretion in the trial court’s decision not to

'cf. Ganzevoort v. Russel |, 949 S.W 2d 293 (Tenn. 1997).
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multiply the damages. Likew se, to the extent that Bagby argues
that he is entitled to punitive damages, we do not find that the
evi dence preponderates against the trial court’s finding that

Bagby failed to prove the requisite “egregi ous conduct” by clear

and convinci ng evidence, as required by Hodges v. S.C Toof &

Co., 833 S.W2d 896, 901 (Tenn. 1992).

Bagby seeks counsel fees for this appeal, contending
that it is frivolous in nature under T.C A 8§ 27-1-122. W

di sagree; therefore, his request is denied.

Accordi ngly, the judgnent of the trial court is in al
respects affirmed. Costs on appeal are taxed to the appell ant
and his surety. This case is remanded to the trial court for the
enforcenent of the judgnent and coll ection of costs assessed

bel ow, all pursuant to applicable |aw.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH Innan, Sr.J.
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