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    Godda r d,  P. J .  

St e ve n Thoma s  Kuyke nda l l ,  Sr . ,  a ppe a l s  a  de c r e e  of  t he

Ci r c ui t  Cour t  f or  Knox Count y whi c h i nva l i da t e d a n a nt e nupt i a l

a gr e e me nt  be t we e n hi m a nd hi s  t he n- wi f e ,  Me l i s s a  Ga i l  Kuyke nda l l ,

gr a nt e d he r  a  di vor c e  a nd di vi de d t he  pr ope r t y of  t he  pa r t i e s .
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Mr .  Kuyke nda l l  r a i s e s  t wo i s s ue s  on a ppe a l ,  a s  f ol l ows :

I . The  Tr i a l  Cour t  e r r e d i n  r e f us i ng t o  e nf or c e
t he  Ant e nupt i a l  Agr e e me nt  be t we e n t he  pa r t i e s  i n  t hi s
c a us e .

I I . The  Tr i a l  Cour t  e r r e d i n  a wa r di ng a t t or ne y ' s
f e e s  t o t he  Pl a i nt i f f / Appe l l e e ,  s uc h a t t or ne y ' s  f e e s
be i ng unne c e s s a r y ha d t he  Tr i a l  Cour t  e nf or c e d t he
Ant e nupt i a l  Agr e e me nt  be t we e n t he  pa r t i e s .

Be f or e  a ddr e s s i ng t he  f a c t s ,  we  f i r s t  obs e r ve  t ha t

a nt e nupt i a l  a gr e e me nt s  a r e  f a vor e d by t he  publ i c  pol i c y of  t hi s

St a t e .   Hoyt  v .  Hoyt ,  213 Te nn.  117,  372 S. W. 2d 300 ( 1963) .   We

a l s o not e  t ha t  s uc h a gr e e me nt s  a r e  s pe c i f i c a l l y  a ppr ove d by

T. C. A.  36- 3- 501:

36- 3- 501.  Enf or c e me nt  of  ant e nupt i al  agr e e me nt s . - -
Not wi t hs t a ndi ng a ny ot he r  pr ovi s i on of  l a w t o t he
c ont r a r y,  e xc e pt  a s  pr ovi de d i n  §  36- 3- 502,  a ny
a nt e nupt i a l  or  pr e nupt i a l  a gr e e me nt  e nt e r e d i nt o by
s pous e s  c onc e r ni ng pr ope r t y owne d by e i t he r  s pous e
be f or e  t he  ma r r i a ge  whi c h i s  t he  s ubj e c t  of  s uc h
a gr e e me nt  s ha l l  be  bi ndi ng upon a ny c our t  ha vi ng
j ur i s di c t i on ove r  s uc h s pous e s  a nd/ or  s uc h a gr e e me nt  i f
s uc h a gr e e me nt  i s  de t e r mi ne d,  i n  t he  di s c r e t i on of  s uc h
c our t ,  t o  ha ve  be e n e nt e r e d i nt o by s uc h s pous e s
f r e e l y,  knowl e dge a bl y a nd i n  good f a i t h  a nd wi t hout
e xe r t i on of  dur e s s  or  undue  i nf l ue nc e  upon e i t he r
s pous e .   The  t e r ms  of  s uc h a gr e e me nt  s ha l l  be
e nf or c e a bl e  by a l l  r e me di e s  a va i l a bl e  f or  e nf or c e me nt
of  c ont r a c t  t e r ms .

The  t e r m " knowl e dge a bl y"  a s  us e d i n  t he  St a t ut e  ha s

be e n c ons t r ue d t o  me a n a  f ul l  a nd f a i r  di s c l os ur e  of  t he  e xt e nt

of  t he  e s t a t e  of  one  s e e ki ng t o  e nf or c e  t he  a gr e e me nt  pr i or  t o

i t s  e xe c ut i on.   Wi l s on v.  Moor e ,  929 S. W. 2d 367 ( Te nn. App.  1996) ;

Wi l l i a ms  v.  Wi l l i a ms ,  868 S. W. 2d 616 ( Te nn. App. 1992) .
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The  pa r t i e s  we r e  ma r r i e d on Nove mbe r  22,  1987,  but

be ga n l i vi ng t oge t he r  s ome  f our  mont hs  pr i or  t he r e t o,  e ve n t hough

Ms .  Kuyke nda l l  a t  t ha t  t i me  wa s  s t i l l  ma r r i e d t o he r  f or me r

hus ba nd,  Bi l l y  Wi l l i a m Robe r t s ,  whom s he  di vor c e d by de c r e e

e nt e r e d Oc t obe r  23,  1987.   The  a nt e nupt i a l  a gr e e me nt  wa s  dr a f t e d

by Mr .  Kuyke nda l l ' s  a t t or ne y a nd pr e s e nt e d t o  Ms .  Kuyke nda l l  i n

t he  a t t or ne y ' s  of f i c e .   She  wa s  gi ve n t he  oppor t uni t y  of

c ons ul t i ng a  l a wye r ,  but  c hos e  not  t o  do s o a nd s i gne d i t  a bout

15 mi nut e s  a f t e r  i t  wa s  pr e s e nt e d.   At  t ha t  t i me  Ms .  Kuyke nda l l

wa s  pr e gna nt  wi t h Mr .  Kuyke nda l l ' s  c hi l d .

The  a nt e nupt i a l  a gr e e me nt ,  whi c h wa s  s i gne d on Nove mbe r

16,  1987,  s i x  da ys  be f or e  t he  pa r t i e s  we r e  ma r r i e d,  pr ovi de s  a s

pe r t i ne nt  t o  t hi s  a ppe a l :

The  f ol l owi ng s e t s  f or t h  t he  ba c kgr ound of  t hi s
Agr e e me nt :

( A)   A ma r r i a ge  i s  a bout  t o  be  s ol e mni z e d be t we e n
STEVEN THOMAS KUYKENDALL a nd MELI SSA BRADSHAW,  bot h
be i ng of  l e ga l  a ge .

( B)   Me l i s s a  Br a ds ha w a c knowl e dge s  t ha t  s he  ha s
be e n f ul l y  a dvi s e d,  t o  he r  s a t i s f a c t i on,  of  he r  l e ga l
r i ght s  a nd obl i ga t i ons ,  a nd St e ve n Thoma s  Kuyke nda l l
a c knowl e dge s  t ha t  he  ha s  be e n f ul l y  a dvi s e d of  hi s
l e ga l  r i ght s  a nd obl i ga t i ons .   Ea c h a c knowl e dge s  t ha t  
t he y ha ve  f ul l y  c ons i de r e d t he i r  r e s pe c t i ve  pe c uni a r y
c ondi t i ons  a nd s i t ua t i ons ,  t he i r  mut ua l  r i ght s  a nd
obl i ga t i ons  a nd t he  e f f e c t  a nd c ons e que nc e s  of  a l l
pr ovi s i ons  of  t hi s  Agr e e me nt .
   

( C) Ea c h pa r t y  owns  pr ope r t y,  r e a l ,  pe r s ona l ,  a nd
mi xe d,  i n  he r  a nd hi s  own na me ,  a nd ha s  f ul l y  i nf or me d
t he  ot he r  of  t he  r e s pe c t i ve  f i na nc i a l  c ondi t i on of
e a c h.

.  .  .  .
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1. The  c ont e mpl a t e d ma r r i a ge  of  t he  pa r t i e s
s ha l l  not ,  i n  a ny ma nne r  wha t s oe ve r ,  a l t e r ,  c ha nge ,  or
a f f e c t  t he i r  c ur r e nt  l e ga l  r i ght s  i n r e s pe c t  t o t he i r
r e s pe c t i ve  r e a l ,  pe r s ona l  a nd ot he r  pr ope r t y
wha t s oe ve r ,  nor  s ha l l  t he  e ve nt  of  ma r r i a ge  ha ve  a ny
e f f e c t  of  a ny t ype ,  na t ur e  or  de s c r i pt i on upon t he
l e ga l  r i ght s  of  t he i r  r e s pe c t i ve  he i r s ,  e xe c ut or s ,
a dmi ni s t r a t or s  or  a s s i gns .   Ea c h of  t he  pa r t i e s  he r e by
di s c l a i ms  a l l  r i ght s  of  de s c e nt ,  di s t r i but i on,  dowe r ,
c ur t e s y a nd ot he r  r i ght s  i n  a nd t o  t he  pr ope r t y a nd t he
e s t a t e  of  t he  ot he r ,  e xc e pt  a s  he r e i n pr ovi de d.

2. Ea c h of  t he  pa r t i e s  s ha l l  ha ve ,  ke e p a nd
ma i nt a i n t he  s ol e  owne r s hi p,  c ont r ol  a nd e nj oyme nt  of ,
a nd s ha l l  ha ve  t he  e xc l us i ve  r i ght  t o  di s pos e ,  dur i ng
hi s  or  he r  l i f e  or  by l a s t  wi l l  a nd t e s t a me nt  or  ot he r
t e s t a me nt a r y di s pos i t i on,  a ny a nd a l l  pr ope r t y,  r e a l ,
pe r s ona l  or  mi xe d,  t ha t  he  or  s he  now owns  or  i s
pos s e s s e d of ,  or  he r e a f t e r  ma y a c qui r e  or  r e c e i ve ,  a s
hi s  or  he r  a bs ol ut e  pr ope r t y,  wi t hout  i nt e r f e r e nc e  by
or  f r om t he  ot he r ,  i n  t he  s a me  ma nne r  a s  i f  t he
ma r r i a ge  ha d not  t a ke n pl a c e .

.  .  .  .

6 . I f ,  a nd i n  t he  e ve nt  t ha t  t he  pa r t i e s  s ha l l
be  ma r r i e d a s  c ont e mpl a t e d by t hi s  Agr e e me nt ,  a nd
t he r e a f t e r  be  di vor c e d,  or  l i ve  a pa r t  ( e xc e pt  a s  t he
r e s ul t  of  i l l ne s s  or  i mpa i r me nt ) ,  e a c h of  t he  pa r t i e s
doe s  he r e by c ove na nt  a nd a gr e e ,  i r r e s pe c t i ve  of  f a ul t ,
t o  wa i ve ,  r e l i nqui s h a nd r e l e a s e  t he  ot he r  of ,  f r om,
a nd on a c c ount  of  a l l  r i ght s ,  c l a i ms  a nd de ma nds  of
e ve r y t ype ,  na t ur e  or  de s c r i pt i on,  i nc l udi ng ( wi t hout
l i mi t a t i on) ,  a l i mony,  s uppor t  a nd ma i nt e na nc e  i n
r e s pe c t  t o  t he  ot he r ,  e xc e pt  a s  f ol l ows :

( A)  Fi r s t  Pa r t y  a nd Se c ond Pa r t y a gr e e  t ha t  a l l
hous e hol d goods  a nd f ur ni s hi ngs  s ha l l  be  e qua l l y
di vi de d.

( B) Fi r s t  Pa r t y  s ha l l  pa y t o  t he  Se c ond Pa r t y t he
s um of  One  t hous a nd ( $1, 000. 00)  Dol l a r s  a nd s ha l l
f ur ni s h Se c ond Pa r t y wi t h one  of  t he  f a mi l y
a ut omobi l e s .

( C) Fi r s t  Pa r t y  a gr e e s  t ha t  i f  a ny c hi l dr e n a r e
bor n of  t he  ma r r i a ge  a nd t he  ma r r i a ge  i s  t e r mi na t e d,
Fi r s t  Pa r t y  s ha l l  pa y a s  c hi l d  s uppor t  t he  s um of  One
Hundr e d Fi f t y  ( $150. 00)  Dol l a r s  pe r  mont h.

( D) Tha t  e a c h pa r t y  s ha l l  be  r e s pons i bl e  f or  hi s
or  he r  i ndi vi dua l  de bt s .
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7. I f  a ny t e r m or  pr ovi s i on of  t hi s  Agr e e me nt  or
t he  a ppl i c a t i on t he r e of  t o  a ny pe r s on or  c i r c ums t a nc e s
s ha l l ,  t o  a ny e xt e nt ,  be  i nva l i d  or  une nf or c e a bl e ,  t he
r e ma i nde r  of  t hi s  Agr e e me nt ,  or  t he  a ppl i c a t i on of  s uc h
t e r ms  or  pr ovi s i ons  t o  c i r c ums t a nc e s  ot he r  t ha n t hos e
a s  t o  whi c h i t  i s  he l d i nva l i d  or  une nf or c e a bl e ,  s ha l l
not  be  a f f e c t e d,  a nd e a c h ot he r  t e r m a nd pr ovi s i on
s ha l l  be  va l i d  a nd e nf or c e d t o  t he  e xt e nt  pe r mi t t e d by
l a w,  but  onl y t o  t he  e xt e nt  t ha t  t he  s a me  c ont i nue  t o
r e f l e c t  f a i r l y  t he  i nt e nt  a nd unde r s t a ndi ng of  t he
pa r t i e s  a s  e xpr e s s e d by t hi s  Agr e e me nt  t a ke n a s  a
whol e .

The  s ol e  a t t a c k on t he  a nt e nupt i a l  a gr e e me nt  by Mr .

Kuyke nda l l  i s  t he  f ol l owi ng s t a t e me nt  by t he  Cour t  r e l a t i ve  t o

t he  f a c t  t ha t  Ms .  Kuyke nda l l  wa s  pr e gna nt  a t  t he  t i me  t he

a gr e e me nt  wa s  s i gne d:

Tha t  c i r c ums t a nc e ,  ha d i t  be e n di s c l os e d i n  t he
a nt e nupt i a l  a gr e e me nt ,  woul d ma ke  t hi s  a nt e nupt i a l
a gr e e me nt  wa t e r  t i ght ,  but  i t ' s  not  he r e .   I t  doe s  not
s a y,  Me l i s s a  i s  pr e gna nt  wi t h St e ve n ' s  c hi l d ,  a nd
ne ve r t he l e s s  e nt e r s  i nt o t hi s  a gr e e me nt .

I n  t he s e  da ys  of  ge nde r  ne ut r a l i t y  i t  i s  pe r ha ps
i na ppr opr i a t e  t o  s ugge s t  t ha t  a  pe r s on c a r r yi ng a  c hi l d
out  of  we dl oc k i s  unde r  dur e s s ,  I  don ' t  know,  but  ha d
i t  be e n di s c l os e d i n  t he  a nt e nupt i a l  a gr e e me nt  i t  woul d
ha ve  be e n uphe l d,  but  i t  i s  not  di s c l os e d.   Doe s  t hi s
r i s e  t o t he  a bi l i t y of  t hi s  Cour t  t o s a y t ha t  t he  wi f e
c a nnot  ha ve  e nt e r e d i nt o t hi s  a gr e e me nt  f r e e l y,  no,  but
i t  i s  a  f a c t or  whi c h ma ke s  i t  e xt r a or di na r i l y di f f i c ul t
f or  t hi s  Cour t  t o  uphol d t he  a nt e nupt i a l  a gr e e me nt .

We  a gr e e  wi t h Mr .  Kuyke nda l l  t ha t  t he  f a c t  t he

a nt e nupt i a l  a gr e e me nt  di d not  r e c i t e  t ha t  Ms .  Kuyke nda l l  wa s

pr e gna nt  i s  a n i ns uf f i c i e nt  gr ound f or  s e t t i ng i t  a s i de  whe n t hi s

f a c t  wa s  known t o bot h pa r t i e s .
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The  Tr i a l  Cour t ,  howe ve r ,  ma de  c e r t a i n  ot he r  f i ndi ngs

of  f a c t  whi c h l e a ds  us  t o  que s t i on whe t he r  t he  a gr e e me nt  omi t t i ng

t he  f a c t  of  pr e gna nc y wa s  t he  s ol e  r e a s on f or  t he  Tr i a l  Cour t ' s

a c t i on:

The  Cour t  f i nds  t ha t  t he  hus ba nd di d not  f ul l y
di s c l os e  hi s  f i na nc i a l  a f f a i r s  t o  t he  wi f e .   He  di d not
ma ke  gr e a t  e f f or t s  t o  s a y,  t hi s  i s  e ve r yt hi ng I  own.   I
ha ve  a n a c c ount  a t  Home  Fe de r a l ,  I  ha ve  a n a c c ount  a t
Fi r s t  Te nne s s e e ,  I  ha ve  a n a c c ount  he r e ,  I  ha ve  a n
a c c ount  t he r e ,  t he s e  a r e  t he  ba l a nc e s  a nd you ' r e  not  t o
ha ve  a ny pa r t  of  t he m,  r i ght .   She  s a ys ,  r i ght ,  I ' m
not .   Di d not  ma ke  s uc h a  di s c l os ur e .   Now,  t he  Cour t
a l s o f i nds ,  howe ve r ,  t ha t  he  di d a ns we r  s uc h que s t i ons
a s  s he  put  t o  hi m dur i ng t hi s  pe r i od of  t i me ,  t hi s
t hr e e  we e k pe r i od of  t i me .   Touc hi ng upon f ul l
di s c l os ur e ,  t he  hus ba nd di d not  be nd ove r  ba c kwa r ds  t o
s a y t hi s  i s  e ve r yt hi ng I  ha ve  a nd Pe r ki ns on [ Pe r ki ns on
v.  Pe r ki ns on,  802 S. W. 2d 600 ( Te nn. 1990) ] ,  doe s  not
ma ke  t ha t  r e qui r e me nt .   I t  mus t  be  f ul l y,  f ul l y
knowl e dge a bl e .

The  f or e goi ng f i ndi ng of  f a c t  r e l a t i ve  t o  Mr .

Kuyke nda l l ' s  r e l uc t a nc e  t o  di s c l os e  hi s  f i na nc i a l  c ondi t i on i s

s uppor t e d by hi s  own t e s t i mony:

Q On t ha t  oc c a s i on di d you ha ve  ba nk a c c ount s ?

A Cor r e c t .

Q Di d you wr i t e  t hos e  ba nk a c c ount s  down on a
s he e t  of  pa pe r ?

A Ye s .

Q You di d?

A Ye s .

Q Di d you s how a nd t e l l  he r  t he  ba l a nc e  of
t hos e  a c c ount s ?

A No.
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Q Di d you t e l l  he r  t he  i t e ms  of  pr ope r t i e s  t ha t
you ha d or  t he  va l ue s  of  a ny of  t he  a s s e t s  you ha d?

A Ye s .

Q Di d you wr i t e  t ha t  down on a  s he e t  of  pa pe r ?

A No,  we  di s c us s e d i t .

Q Whe r e  di d you di s c us s  i t ?

A I  be l i e ve  - -  i t  wa s  di s c us s e d dur i ng t he
c onve r s a t i on of  t he  a gr e e me nt ,  I  t hi nk i n  t he  l i vi ng
r oom of  my home .

Q Whe n wa s  t ha t  i n r e l a t i on t o wr i t i ng t hi s
down,  or  t he  e xe c ut i on of  t he  doc ume nt ?

A Whe n?

Q Ye s ,  s i r ,  wa s  i t  a  da y be f or e ,  a  we e k be f or e ?

A I t  wa s  a t  l e a s t  t wo - -  I ' d  s a y a t  l e a s t  a
we e k i n  a dva nc e ,  a  we e k or  t wo we e ks ,  t hr e e  we e ks  i n
a dva nc e .   I n  be t we e n t ha t  t hr e e  we e k t i me  pe r i od.

Q Do you ha ve  he r e  t oda y a nyt hi ng t ha t
s umma r i z e s  t ha t  i nf or ma t i on t ha t  you ga ve  he r ?

A No,  I  don ' t  - -  I  c a n ' t  - -  I  don ' t  ha ve
a nyt hi ng l i ke  t ha t .

Q We l l ,  do you ha ve  a nyt hi ng wr i t t e n down t ha t
you ga ve  he r ?

A Thi s  r i ght  he r e .

Q We l l ,  t ha t ' s  t he  a nt e nupt i a l  a gr e e me nt .

A Tha t ' s  c or r e c t .

Q Di d you gi ve  he r  a nyt hi ng e l s e  i n  wr i t i ng
a bout  your  a s s e t s ?

A The  onl y wa y I  c a n a ns we r  t ha t  i s  t ha t  s he
ha d be e n t o  a l l  t he  pr ope r t i e s  - -  a l l  t he  pr ope r t i e s
I ' ve  owne d s he  ha d be e n i n ,  on a nd t o  be f or e  t he
s i gni ng of  t hi s  doc ume nt .   She  kne w ve r y we l l  wha t  I
ha d.   I  me a n s he  kne w - -  a l l  t he  pr ope r t i e s  t ha t  I  ha ve
s he  ha d knowl e dge  of .

Q My que s t i on wa s ,  di d you gi ve  he r  a nyt hi ng i n
wr i t i ng a bout  a ny of  t he s e  pr ope r t i e s ?
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A No.

Q Di d you gi ve  he r  a ny i nf or ma t i on a bout
mor t ga ge s ,  de bt  ba l a nc e s ,  your  ove r a l l  f i na nc i a l ?

A Tha t  wa s  not  pa r t  of  t hi s  nupt i a l  a gr e e me nt .

Q Di d you di s c l os e  t o  he r  wha t  your  i nc ome  wa s ?

A I  c a n ' t  a ns we r  t ha t  que s t i on.

Q You don ' t  r e c a l l ?

A I  don ' t  r e c a l l .

Q Di d you a t  t ha t  t i me  ha ve  r e t i r e me nt
be ne f i t s ?

A Cor r e c t .

Q Di d you gi ve  he r  a ny br oc hur e s ,  doc ume nt s ,
ha ndbooks  r e ga r di ng t ha t ?

A Not  t ha t  I  r e c a l l .

Q Di d you a ut hor i z e  t o  he r  t he  r e l e a s e  s o t ha t
s he  c oul d go a nd ge t  t ha t  i nf or ma t i on?

A We  we r e n ' t  ma r r i e d,  s he  ha d no r i ght  t o  t ha t
i nf or ma t i on.

Q Di d you a ut hor i z e  t he  r e l e a s e ?

A No,  be c a us e  we  done  a  nupt i a l  a gr e e me nt ,  s he
ha s  no r i ght  t o  t hos e  opt i ons .

.  .  .  .

Q Your  a t t i t ude  i s  t ha t  s he  wa s  not  e nt i t l e d t o
t ha t  i nf or ma t i on;  i s  t ha t  c or r e c t ?

A Tha t  i s  t r ue .

Q And t he r e f or e  you we r e n ' t  obl i ga t e d t o
di s c l os e  he r  a ny i nf or ma t i on a bout  your  a s s e t s .

A t ha t  wa s  my pe r s ona l ,  my pe r s ona l ,  my
pe r s ona l  a s s e t s .

Q And you s a w t o i t  t ha t  you di dn ' t  g i ve  t ha t
i nf or ma t i on t o  he r .

A I t  wa s n ' t  - -  i t  ha d not hi ng t o  do wi t h he r .
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Whi l e  t he  r e c or d doe s  di s c l os e  t ha t  a t  t he  t i me  of  t he

ma r r i a ge  Ms .  Kuyke nda l l  wa s  a ppr i s e d of  t wo pa r c e l s  of  r e a l

pr ope r t y owne d by Mr .  Kuyke nda l l  ( one  of  whi c h wa s  s ol d a nd

a not he r  pur c ha s e d dur i ng t he  c our s e  of  t he i r  ma r r i a ge ) ,  t he r e  i s

no s howi ng t ha t  s he  wa s  f ul l y  a ppr i s e d of  t he  a mount  of  hi s

pe ns i on,  t he  va l ue  of  t he  pr ope r t y,  i nde bt e dne s s  owe d,  ba nk

a c c ount s ,  a nd s uc h.

I t  i s  t r ue  t ha t  Ms .  Kuyke nda l l  wa s  not  c onc e r ne d a t  t he

t i me  s he  s i gne d t he  a gr e e me nt  t ha t  t he i r  c hi l d  woul d be

de s t i t ut e ,  be l i e vi ng t ha t  Mr .  Kuyke nda l l  woul d s uppor t  i t ,  but

wa s  c onc e r ne d t ha t  t he  c hi l d  be  l e gi t i ma t e ,  a nd t ha t  s he  woul d

not  be  t ur ne d out  of  Mr .  Kuyke nda l l ' s  hous e  wi t hout  be i ng a bl e  t o

e mpl oy t he  r i ght s  a c c or de d a  wi f e .

I n  l i ght  of  t he  f or e goi ng t e s t i mony a nd f i ndi ngs  of

f a c t  by t he  Tr i a l  Cour t ,  we  c onc l ude  t ha t  t he  e vi de nc e  doe s  not

pr e ponde r a t e  a ga i ns t  hi s  f i ndi ng of  f a c t  t ha t  f ul l  di s c l os ur e  wa s

not  ma de ,  nor  t ha t  Ms .  Kuyke nda l l  wa s  s ubj e c t  t o  dur e s s

s uf f i c i e nt  t o  voi d t he  a gr e e me nt .

Al t hough no s pe c i f i c  i s s ue  i s  r a i s e d by Ms .  Kuyke nda l l ,

whi c h we  s ugge s t  i s  t he  be t t e r  pr a c t i c e ,  s he  doe s  ma ke  a n

a r gume nt  i n  he r  br i e f  t ha t  t he  Tr i a l  Cour t  s houl d ha ve  be e n mor e

ge ne r ous  i n  hi s  a wa r d of  pr ope r t y t o  he r .   Our  r e vi e w of  t he

r e c or d pe r s ua de s  us  t ha t ,  a l t hough t he  a wa r d wa s  not  e qua l  i t
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wa s ,  unde r  t he  f a c t s  of  t hi s  c a s e ,  e qui t a bl e  a nd,  c ons e que nt l y ,

wi l l  not  be  di s t ur be d.

For  t he  f or e goi ng r e a s ons  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  s uc h f ur t he r

pr oc e e di ngs ,  i f  a ny,  a s  ma y be  ne c e s s a r y a nd c ol l e c t i on of  c os t s

be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d a ga i ns t  Mr .  Kuyke nda l l  a nd

hi s  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
He r s c he l  P.  Fr a nks ,  J .

________________________________
Cl i f f or d E.  Sa nde r s ,  Sp. J .


