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Paul T. Marquess appeals the General Sessions Court of
Roane County’s refusal to nodify the parties’ marital dissolution
agreenent. The only issue raised on appeal, which we restate, is
whet her the Court below erred in finding that the division of
prospective retirenent inconme, adjusted for cost of |iving
i ncreases, represented a non-nodifiable division of property,
rather than alinony subject to nodification upon a materi al

change in circunstances.



M. Marquess and Charl ene Joan Parent Marquess Notz
(hereinafter referred to as Ms. Marquess) narried on January 26,
1961. The parties divorced on May 14, 1994, pursuant to a final
decree which incorporated the marital dissolution agreenent.
Paragraph 1 of the marital dissolution agreenent provided that
M. Marquess woul d pay Ms. Marquess $1443 bi weekly as permanent
al i rony. However, these “permanent” alinony paynents were to
cease upon M. Marquess’ retirement or death. M. Marquess al so
agreed to pay Ms. Marquess’ health care insurance premuns in

addition to the permanent alinony paynents.

Par agraph 3 of the marital dissolution agreenent
provi des that upon M. Marquess’ retirenent, M. Mrquess would
recei ve 50 percent of M. Marquess’ nonthly annuity retirenent
benefits under the Cvil Service Retirement System M.
Mar quess’ entitlement to the nonthly annuity paynments is based on
the gross annuity earned as of June 1, 1994, the first nonth
after the final decree of divorce was entered. The nonthly
annuity paynments are adjusted upward for cost of living increases
after June 1, 1994, and are reduced by $157 per nonth to provide
for partial paynent of several insurance premuns. All nonthly
paynments are paid directly to Ms. Marquess by the United States

O fice of Personnel Managenent.'

M. Marquess worked for the United States Gover nnent

for over 30 years. During the entirety of the marriage, M.

! The marital dissolution agreement al so provides the method to

di vide the annuity upon M. Marquess’ death. These provisions require no
di scussi on since they are beyond the scope of this opinion and have not been
called into question by M. Marquess.



Mar quess was a honmemaker and had no i ndependent source of incone
or potential to save for retirenent other than through her
husband’ s retirenent annuity provided by the Governnent. M.

Mar quess retired from enpl oynent with the United States
Government on March 30, 1996. Both parties have received their
mont hly annuity paynents subsequent to M. Marquess’ retirenent.
Ms. Marquess |isted on her 1996 tax returns $11, 000 received
prior to M. Marquess’ retirenent as alinony and $20, 000 received
fromthe Ofice of Personnel Managenent as pension or annuity

paynments.

Both parties have renmarried since the divorce. M.
Marquess filed a petition to nodify the marital dissolution
agreenent on August 12, 1996. The basis of the petition was that
the nonthly annuity paynment was alinony in futuro subject to
nodi fication upon a showing of a material change in
circunstances. M. Mrquess alleged that the material change in
ci rcunstances was that Ms. Marquess remarried. Thus, she no
| onger needed the spousal support provided through the nonthly

annui ty paynents.

The CGeneral Sessions Court heard argunments on the
petition to nmodify on April 17, 1997. The Court dism ssed the
petition after finding that the division of the nmonthly annuity
paynents from M. Marquess’ retirenment inconme, as set out in
paragraph 3 of the marital dissolution agreenent, was a non-

nodi fi able division of marital property rather than alinony



subject to nodification. The Court stated that only the first
paragraph of the marital dissolution agreenent dealt with alinony
whil e the remai nder of the agreenment dealt with the division of
the marital property. For the follow ng reasons, we affirmthe

Trial Court’s holding.

The only issue raised, as previously noted, is whether
the Court below erred in finding that the division of prospective
retirement incone represented a non-nodifiable division of
property, rather than alinony subject to nodification upon a

change in circunstances.

We begin our analysis by noting that pension rights
provi de post-retirement financial security in many marriages.
These rights are frequently the nost val uable assets in nany

marital estates. Kendrick v. Kendrick, 902 S.W2d 918

(Tenn. App. 1994) .

Bot h vested and non-vested?® retirenment benefit pension
rights which accrue during nmarriage are narital property subject
to equitable distribution in divorce cases under T.C A 36-4-121.

Cohen v. Cohen, 937 S.W2d 823 (Tenn. 1996); Kendrick, supra.

Therefore, the pension rights at issue in this case, whether

vested or non-vested, are marital property. Since both vested

2 Pension rights become vested when an enpl oyee completes the time

of enmployment required to receive the pension upon retirenment age. Kendri ck,
supra. Thus, the pension remains non-vested until the enployee has conpl eted
the time of employment required.



and non-vested pension rights are marital property, our analysis

of this appeal does not rely on the status of the pension rights.

Courts cannot nodify divisions of marital property
after the divorce, but may nodify alinony upon a show ng of

changed circunstances. Towner v. Towner, 858 S.W2d 888

(Tenn. 1993). Thus, the determnative inquiry in this case is
whet her paragraph 3 of the marital dissolution agreenent was a
division of marital property or alinony. This issue can only be
resol ved by exam ning the | anguage of the provision and the

ci rcunst ances regardi ng the execution of the provision. Towner,
supra. Courts nust construe divorce decrees incorporating
property settlenents as they would any other witten instrunent.

Hale v. Hale, 838 S.W2d 206 (Tenn. App.1992). The words of a

contract expressing parties' intent should be given their “usual,

natural and ordinary neaning.” Taylor v. Wite Stores, Inc., 707

S.W2d 514 (Tenn. App. 1985). Al so, when interpreting contracts,
courts nust ascertain the parties’ intent and give effect to that

intent, consistent with [ egal principles. Bob Pearsall Mdtors,

Inc. v. Reqgal Chrysler-Plymouth, Inc., 521 S.W2d 578

(Tenn. 1975) .

W nust first exam ne the structure and terns of the
marital dissolution agreenent. “Alinony” is only discussed or
referred to in paragraph 1 of the agreenent. Paragraph 3 of the
agreenent, which includes the allocation of the retirenent

benefits, never nentions the word alinony nor inplies that these



benefits are alinony. The remainder of the marital dissolution
agreenent divides the parties’ marital property. The rel evant

portion of paragraph 3 states that:

At the retirement of [M. Marquess] with [ M. Mrqguess]
eligible for retirenent benefits under the G vil
Service Retirenent System based on enploynent with the
United States Governnent, [Ms. Marquess] shall be
entitled to fifty percent (50% of [M. Marquess’]
gross nonthly annuity earned as of June 1, 1994, under
the Gvil Service Retirenent System . . . This 50%
entitlement is to be reduced by $157 per nonth to
provide for all the insurance prem uns responsibility

i n paragraph 2. (Enphasis added.)

“Entitle” is a legal termof art. The Tennessee
Suprenme Court stated that to “‘entitle to” is to give a right

to.” Fitts v. Termnal Warehousing Corp., 170 Tenn. 198, 93

S.W2d 1265 (Tenn. 1936). Thus, upon M. Marquess’ retirenent,
Ms. Marquess received a right to 50 percent of M. Mrquess’
retirement benefits. This award is a right to marital property.
Thus, paragraph 3 grants Ms. Marquess a property right in M.
Mar quess’ retirenment benefits. The | anguage of grant in

par agraph 3 does not appear to be even closely related to

al i nony, but does appear to be a division of marital property.
Thus, based on the | anguage and structure of the marital

di ssol uti on agreenent, paragraph 3 appears to be a division of

marital property and not an award of ali nony.

Ms. Marquess’ actions al so show her understandi ng that
her nmonthly paynment of retirement benefits is her share of the

marital property and not alinony. As previously noted, Ms.



Mar quess reported on her 1996 tax forms that she received $11, 000
as alinony and $20, 000 as pension/annuity benefits.® These

i ncome tax fornms evidence Ms. Marquess’ understanding that the
paynents she received fromthe pension benefits were not alinony,

but her share of the marital property.

Courts often divide marital property retirenent
benefits by awardi ng a spouse periodic paynents directly fromthe
pensi on fund. GCohen, supra; Towner, supra; Kendrick, supra. In
Towner, the Tennessee Suprenme Court held that an agreenent in the
“alinmony” section of the property dissolution agreenment was
actually a non-nodifiable division of marital property. The
provision in question stated that the wife would receive $387. 30
per nonth of “spousal support/alinony” in consideration of the
wife waiving all rights to the husband's retirenent benefits.
These paynments were to continue for the lifetinme of the husband.
The Towner Court stated that the definition of marital property
subject to division, located at T.C A 36-4-121(b)(1)(B)
contenplates the distribution of property rights in the form of
periodi c paynents. Further, the Court found that the paynents
that Ms. Towner received were a distribution of a portion of M.
Towner’s retirenment benefits. Therefore, the agreenent in Towner
was held to be a division of marital property rather than

al i nony.

3 The $11, 000 represents the nmoney paid to Ms. Marquess before M.

Mar quess retired on March 30, 1996. The $20,000 noted as pension/annuity
benefits constitutes the payments received fromthe Office of Personnel
Managenment after M. Marquess’ retirement.
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The present case is simlar to Towner in many respects.
However, the Marquess’ marital dissolution agreenent nowhere
states that the agreenent was spousal support or alinony. The
Mar quess’ agreenent did contain |anguage that grants a right in
property through the use of “entitle.” M. Mrquess also did not
agree to forego all rights to M. Marquess’ retirenent benefits
in return for the nonthly paynents. The present case appears
nore like a division of nmarital property than the agreenent in
Towner. This conclusion further supports our determ nation that
the agreenent in question is a non-nodifiable division of marital

property rather than alinony.

Further, it appears fromthe record that the parties
entered into the marital dissolution agreenent freely, in good
faith, and without coercion or duress. W note that M. Marquess
drafted the initial agreenent wi thout the aid of counsel. He
then sent the draft to Ms. Marquess’ counsel for further
revisions. M. Mrqguess’ counsel then prepared the final draft
of the agreenent. M. Mrguess worked with Ms. Marquess’ counse
in drafting the agreenent know ng that counsel represented Ms.
Mar quess’ interests and not his. M. Mirquess could have
retai ned counsel to represent himat any tinme during the
negoti ati on and preparation of the agreenent, but failed to do

SO.



Al t hough the anpbunts of the pre-retirenent alinony and
the award of the pension benefits are largely equivalent,”® this
fact does not convince the Court that the award of the pension
benefits constitutes alinony. The fact that the nonthly paynents
fromthe retirenent benefits are adjusted for cost of |iving
pur poses al so does not convince this Court that the nonthly

paynments are alinony.

As the Trial Court noted, the split of marital property
appears uneven. However, marital property divisions nust be
equi tabl e, but do not have to be equal. Kendrick, supra. W
believe that the marital dissolution agreenent’s award of 50
percent of the retirenent benefits to Ms. Marquess was an
equi tabl e agreenent in |light of Ms. Marquess havi ng no other
source of incone to rely upon for support through her retirenent

years.

To reiterate, we hold that the award of 50 percent of
M. Marquess’ retirenent benefits, set out in paragraph 3 of the
marital dissolution agreenent, to Ms. Marquess is a division of

marital property and thus not subject to nodification.

For the foregoing reasons, we affirmthe judgnment of

the Trial Court and remand the cause for such further proceedi ngs

4 Ms. Marquess received $2886 per month in alimny before M.

Mar quess retired. It was estimated that she would receive $2542 per nmonth in
retirement benefits after M. Marquess’ retirement.
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as may be necessary and collection of costs below Costs of

appeal are adjudged agai nst M. Marquess and his surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

WIilliamH | nnman, Sr.J.
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