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OP1 NI ON

McMurray, J.

In this action, the petitioners sought judicial review, by way
of an application for a wit of certiorari, of a decision of the
Knox County Board of Zoning Appeals denying a permt for a
"dermolition landfill" as a use on revi ew pursuant to the provisions
of the Knox County Zoning Odiance. In the sane pleadings, the
petitioners sought a declaratory judgnent as to whether a "denoli -
tion landfill" located on the property of the petitioners cane
wi thin the "grandfather clause" of Knox County's Zoning O di nance
and, therefore, could not be prohibited from continuing its
landfill operation. After a hearing on cross-notions for sunmmary

judgnment, the trial court determned that the Board of Zoning

Appeal s had not acted illegally, arbitrarily and capriciously and,
therefore, denied relief under the Wit of Certiorari. After this
finding, however, the court, in the declaratory judgnent action
found that the landfill |ocated on the petitioners' property was

"grandf at hered" under the provisions of the Knox County Zoning
Ordinance and that "the land nay be operated and permtted for
pur poses consistent with its past use as a denolition landfill (as

presently defined by the Knox County Zoni ng Resol ution)."



Fromthis judgnent, the defendants filed a "notion for a new
trial and/or to alter or anend the judgnent, and/or to anend its
findings and judgnment." The notion also included a request that
the court "make additional findings and/or anend the judgnent
accordingly with respect to the Court's declaratory judgnent on the
issue of whether the landfill 1is 'grandfathered.'" Vari ous
affidavits and other evidence were filed with the notion.
Thereafter, the court filed a second nenorandum opinion. 1In the
second opinion, the court found that the site in question had been
continuously used as a denolition landfill from 1959 until 1987.

The court further nmade the follow ng findings:

1. In 1979, Knox County declared the use of a site as
a landfill in an area zoned agricultural to be
illegal;

2. The petitioner acquired the site in 1980;

3. In 1987, petitioner was ordered to cease and desi st
pursuant to zoning regul ations; and

4. He thereafter initiated proceedings to challenge
t he order.
The court reaffirned its findings that the site in question

was "grandfathered.” This appeal resulted.

The parties to this appeal have presented a multiplicity of
i ssues for our consideration. The basic issues question: (1)
whet her the use of the property in gquestion was continuously and

lawfully used for a sufficient period of tine to qualify as a



"grandf at hered" use; (2) whether a "cease and desist order" issued
i n 1987 which required the petitioners to cease use of the | andfil

was sufficient cause to deprive petitioners of their "grand-
fathered" status; (3) whether the trial court was in error in
allowing the appellant and intervening party to introduce new
theories of |aw and new evidence through their notion for a new
trial; (4) and was the action of the Board of Zoning Appeals

arbitrary and capri ci ous.

W will first note that if the property in question does, in
fact, qualify for "grandfathering" status, all other issues are
moot. |If such is the case, the plaintiffs are entitled to conti nue
a non-conformng use, i.e., the operation of the denolition

landfill, unless and until the site is discontinued as provided in

the Knox County Zoni ng Ordi nance or as otherw se provided by | aw.

W will first consider the i ssue of whether obeying the "cease
and desist order” was an effective discontinuance of a non-
conform ng use sufficient to trigger the period of discontinued use
provi si ons of the Knox County Zoni ng Ordi nance. W, like the tria
court, are of the opinion that the question is controlled by Bol es

v. Gty of Chattanooga, 892 S.W2d 416 (Tenn. App. 1994).

In Boles, the Cty of Chattanooga sought to close an adult

oriented book and video store in an area of the city which was no



| onger zoned for such an establishnment. The business was "grand-
fat hed" under the Zoning Ordinance. The District Attorney CGeneral
brought an acti on agai nst the owner and operator of the establish-
ment seeking to have it declared a public nui sance and t he nui sance
abat ed. A tenporary injunction was issued enjoining the con-
ti nuation and operation of the business. The injunction was |ater
made permanent. An appeal was taken. During the pendency of the
appeal, the parties reached an agreenent which resulted in the
di sm ssal of the appeal with the understandi ng that an agreed order
would be filed in the trial court enjoining enunerated ill egal
activities, none of which consisted of operating the book and vi deo
store. During the pendency of the entire action, (sone two years),
the business was closed. After the conclusion of the litigation,
t he busi ness resunmed operation upon the sanme premses. The city
t hen sought to cl ose the business as being in an area not zoned for
an adult-oriented establishnent. Their action was prem sed upon
t he concept that the owner and operator of the business |lost their
right to a non-conform ng use because they had discontinued the
business for nore than 100 consecutive days. The plaintiffs
responded that the discontinuance of a business under a zoning

ordinance nmust be /[ 1ti1] i@ ¢ffirritire. The city countered

that the word "discontinued" in the zoning ordinance mneans

abandonnment of a use, whether |ttt o drrelrrting




This court in Boles, discussed and conpared the |aws and
decisions in other jurisdictions, noting that "[t] he various states
are split over the nmeaning of 'discontinued (or derivatives) in
zoni ng ordi nances, but a clear mgjority of jurisdictions read in a
requi renent that the cessation of use be voluntary." Boles, 421.

(Citations omtted). The court further stated:

We believe that the term"di sconti nued® or words of
simlar inport, as utilized in zoning ordinances wth
specific tinme limtations, woul d be construed to include
an elenment of intent, conbined with sone act—er failure
to act—ndicative of abandonnent. Landowners who have
enjoyed a non-conform ng use on their properties, often
for many years, no doubt conme to rely economically on
t hose non- conform ng uses. Moreover, discontinuances can
occur for a wide variety of reasons, not all of which
stemfromal |l eged viol ati ons of | aw and some of which nmay
be | audable. (Citations omtted).

1d., at 422.

The court further found that the plaintiffs in Boles, as here,
never evinced any intention to abandon their non-conform ng use and
that a legally-conpelled closing of the establishnment cannot be
hel d against them Stated differently, a |l egally-conpelling cease
and desi st order does not constitute such an act as to establish
any intent on the part of a party to voluntarily abandon a non-
conform ng use. W, therefore conclude, generally, that the period
of time under which the plaintiffs here were under a "cease and
desi st order"” cannot be applied to constitute a discontinuance of

the operation for a period of tine as specified in the zoning



ordinance. W would add a caveat, however, that the "cease and
desi st order"” or other legally cognizable order preventing the
continuance of the non-conformng activity, nust be chall enged
within a reasonable tine after its issuance. Stated differently,
a party cannot rely on the proposition that a "cease and desi st
order," restraining order, injunction or other such device tolls
the running of the tinme in an ordinance such as the one under
consi deration here absent due diligence in seeking to preserve non-

conform ng use rights.

Qur next inquiry nust be whether the operation of the | andfil
was a legal or illegal operation. If the landfill was being
operated in violation of law, public policy wuld denmand that the
time suchillegal activities were taking place would not constitute
a ground upon which a non-conform ng use could be continued under
a "grandfather™ provision. It is inplicit in the law that the
"grandfathering clauses" in any statute, resolution or ordinance
contenplate a lawmful activity being conducted whi ch becones a non-
conform ng use after passage of a statute, resol ution or ordinance.
Zoni ng and | and-use ordi nances represent an exercise of the police

power of a municipal governnment. MKelley v. Cty of Miurfreesboro

162 Tenn. 304, 36 S.W2d 99 (1931). Thus, it follows that, in the
exercise of its police powers, a county can enforce its |awf ul
ordi nances and require termnation of illegal activities at any

time. Lawful non-conform ng uses which were perm ssible and bei ng



carried out before passage of the ordinance or statute are not
rendered il | egal because of the passage of a subsequent statute or
ordi nance which contains a provision that the activities may
continue until discontinued as provided as provi ded by the statute

or ordi nance.

No facts nor | egal authority have been called to our attention
whi ch denonstrate that the landfill was being usedillegally at the
time of the enactnment of T.C A 8 13-7-208 or the Knox County
Zoni ng O di nance. It should be noted that Title 13, Chapter 7,
Part 1, del egates authority to counties to adopt zoni ng ordi nances
and provi des the net hods by which the sane can be done. Title 13,
Chapter 7, Part 2, delegates zoning powers to nunicipalities.
Since T.C A 8§ 13-7-208 is found under the title, chapter and part
dealing with nunicipalities, it would appear, on the surface, at
| east, that T.C. AL 8§ 13-7-208 has no application to counties. A
cl oser scrutiny, however reveals otherwise. W are not at |iberty
to overl ook the cl ear, unanbi guous | anguage of any statute and nust
interpret it in accordance wth well-established rules of con-

struction.

[T]he cardinal rule of Tennessee statutory
interpretation is to ascertain and give effect to the
i ntent and purpose of the Legislature inrelation to the
subject matter of the legislation, all rul es of construc-
tion being but aids to that end. Rippeth v. Connelly, 60
Tenn. App. 430, 447 S.W2d 380, 381 (1969). A statute
nmust be construed so as to ascertain and give effect to
the intent and purpose of the |egislation, considering




the statute as a whol e and gi ving words their common and
ordinary nmeaning. Marion Gy. Bd. of Commners v. Marion
Cy. Election Commin, 594 S. W2d 681, 684-85 (Tenn.
1980). The Court shoul d assune that the Legislature used
each word in the statute purposely and that the use of
t hese words conveyed sone intent and had a nmeani ng and
pur pose. Anderson Fish & Oyster Conpany v. Ods, 197
Tenn. 604, 277 S.W2d 344, 346 (1955).

Crowe v. Ferquson, 844 S.W2d 721, 723 (Tenn. 1991).

T.C.A 8§ 13-7-208(b) provides as foll ows:

(b) In the event that a zoni ng change occurs i n any
| and area where such | and area was not previously covered
by any zoning restrictions of any governnental agency of
this state or its political subdivisions, or where such
| and area i s covered by zoning restrictions of a govern-
mental agency of this state or its political subdivi-
sions, and such zoning restrictions differ from zoning
restrictions inposed after the zoning change, then any
i ndustrial, commercial or business establishnment in
operation, permtted to operate under zoning regul ations
or exceptions thereto prior to the zoni ng change shall be
allowed to continue in operation and be permtted,
provi ded, that no change in the use of the land is
undertaken by such industry or business.

As can be seen, the above section applies not only to
muni ci palities but to any governnental agency of the state or its
political subdivisions. Cearly a county is a political subdivi-
sion of the State of Tennessee and falls within the contenplation
of the legislation. "Were the | anguage contained within the four
corners of a statute is plain, clear, and unanbiguous and the

enactnent is within | egislative conpetency, 'the duty of the courts



is sinple and obvious, nanely, to say sic lex scripta, and obey

it."" Mller v. Childress, 21 Tenn. (2 Hum) 319, 321-22 (1841).

Rives v. Gty of Carksville, 618 S.W2d 502, 505 (Tenn. App.

1981) points out the requirenents that nust be net to invoke the
protection of T.C. A 8§ 13-7-208(b). (1) There nust be zoni ng where
there previously was none, or there nust be a change in zoning
restrictions, and (2) there nust be perm ssive operation of a

busi ness prior to change.

Clearly, the plaintiffs have denonstrated that they were, at
the time of its passage, within the protection of T.C A § 13-7-
208(b). Additionally, the Knox County Zoni ng O di nance contains

the follow ng provision:

41. NON- CONFORM NG USES

411. Any | awful use of buildings or |and existing
at the tine at the tinme of the passage of this
resolution, or whenever a zone shall be
changed by anmendment to this resolution, may
be continued, although such use does not
conform to the regulations of the zone in
which it is located, and such use nay be
extended throughout the building or |and
provi ded no structural alteration may be nade
except those required by law or those which
are approved by the Buil ding Conm ssioner for
Knox County; if such non-conformng use is
di scontinued for a period of six nonths,
future use of said prem ses shall be in con-
formty with the regulations of the zone in
which it is | ocated.

10



It is likewise clear that the plaintiffs' use of the land in
gquestion, at the tinme of the passage of the Knox County O di nance,
was al so within the collateral protection of Section 41 of the Knox

County Zoni ng O di nance.

No i ssue is raised by any party to this appeal relating to the
tinmeliness of the appellants' challenge to the "cease and desi st
order"” as a grounds for defeating the "grandfathering" provisions
of either the applicable statute or the county ordi nance. The
appel l ants, Knox County and Knox County Board of Zoning Appeal s
rest their case solely on the proposition that an illegal
conti nui ng non-conform ng use cannot qualify for protection under
the "grandfathering" provisions of the Knox County Zoning Odi-
nance. Wiile we do not disagree with this proposition as an
abstract principle of law, we find no room for its application
under the particular facts of this case. Accordingly, we find no
merit in the singular issue raised by Knox County and the Knox

County Board of Zoning Appeal s.

As we have herei nbefore noted, no party has raised any issue
relating to the tineliness of the challenge to the cease and desi st
order served on the appellees. The intervenor party appellant al so
insists that the illegal use of property prevents the plaintiffs

capacity to be "grandfathered.” The disposition of the issue as it

11



rel ates to Knox County and t he Knox County Board of Zoni ng Appeal s

is also dispositive of this issue.

The | ast issue concerns the action of the court in allow ng a
new | egal theory and additional evidence by way of affidavit to be
presented for consideration in conjunction with the appellants’
motion for a new trial or to alter or anmend the judgnent. The
appel | ees and t he appell ant, United Val |l eys Associ ati on, both bring
this issue to the attention of the court. The appellee insists
that it was error for the court to allowa newtheory of law and to
consi der additional evidence on the appellants' notion. W believe

that the prevailing rule in this respect is as foll ows:

Nurmer ous cases set forth the conditions under which
a notion to alter or amend is authorized. The notion to
alter or anmend allows the trial court to correct any
errors as to the law or facts that may have arisen as a
result of the court overlooking or failing to consider
matters. See M|l wee v. Peachtree Cyprus Inv. Co., 510 F
Supp. 284 (E.D. Tenn. 1978). The notion may be appropri -
ate when a change in the applicable Iaw has occurred
after the trial court's original decree. See Saylors v.
Cty of Jackson, 575 S.W2d 264 (1978). However, we do
not find any authority which authorizes a notionto alter
or anend in order to allow a party to present her case
under a new theory when the facts and | aw were avail abl e
to be argued at the trial prior to the court's original
decree. W affirmthe trial court's denial of the notion
to alter or amend.

Spencer v. Hurd Inv. Properties, Inc., 1991 Tenn. App LEXI S 275.

12



The court allowed the new evidence and rendered a second

menor andum opi ni on addressi ng the i ssue. 1n the nenorandum opi ni on

the court stated:

"Respondent effectively denied petitioner's status
as being grandfathered in its answer, but introduced no
evidence and made no argunent as to the issue when
presented at hearing and in subsequent pleadings.

In absence of a contrary argunent the court adopted
petitioner's stance.

The court believes, however, that justice would be
better served at this stage of the proceeding by its
taking judicial notice of the statutory authority now
cited by the respondent and by considering its argunent.”

After consideration of the additional evidence and argunent,
the court declined to reverse the outcone of the case but nade the

fol | owi ng additional findings and concl usions:*

The court, however, believes that the Knox County
Ordi nance, Section 3.61 is controlling:

Any | awful use of buildings or Iand existing at the
time of the passage of this resolution, or whenever
a zone shall be changed by anendnent to this res-
ol ution, may be continued, although such use does
not conformto the regul ati ons of the zone of which
it is located ...; | f such nonconformng use is
di scontinued for a period of six nonths, future use
of said prem ses shall be in conformty with the
regul ations of this zone in which it is |ocated.

't was duri ng this argument that the appellants brought forth the proposition
that T.C. A. 8§ 13-7-208(b) applies only to municipal zoning.

13



Petitioner's site was continuously used as a
demolition landfill from 1959 until 1987.

In 1979, Knox County declared the use of a site as
a landfill in an area zoned agricultural to be illegal.

The petitioner acquired the site in 1980.

In 1987, petitioner was ordered to cease and desi st
pursuant to the zoning regul ations.

He thereafter initiated proceedi ngs to chall enge the
order.

W are of the opinion that the chancellor, in the sound
exercise of discretion, may consider statutory authority on a
notion to alter and anend. We find no error in the actions of the

court. In any event the final result renmai ned unchanged.

On appeal, the intervenor-appellant pursues even another
theory. It is insisted that a property owner who naintai ned and
operated a landfill for the disposal of solid waste without a
permt or did not otherwi se conply with the Tennessee Solid Wste
Di sposal Act, (T.C. A 8 68-211-101, et seq.) is not entitled to
protect the illegal use under any "grandfathering provisions" of

statewi de or local |aws, rules or regul ations.

It is well-settled that issues not raised at trial
may not be raised for the first tinme on appeal. Sinpson
v. Frontier Community Credit Union, 810 S.W2d 147, 153
(Tenn. 1991); Lawence v. Stanford, 655 S.W2d 927, 929
(Tenn. 1983).

State v. Defriece, 937 S.W2d 954 (Tenn. App. 1996)

14



We, therefore, decline to address the i ssue or issues relating

to the Tennessee Solid Waste Di sposal Act, (T.C A § 68-211-101, et

seqg.). In so doing, we should point out that there is a distinc-
tion between a "denolition land fill" and other types of landfills
such as "solid waste landfills" and "sanitary landfills." A
"demolition landfill” is defined in the Knox County Zoning

O di nance as foll ows:

DEMCLI TI ON LANDFI LL — An engi neered mnet hod of di sposi ng
of material that results fromconstruction, |and clear-
i ng, |andscaping or denolition activity. Such materials
woul d i nclude concrete, steel, clean soil, rubble, rock,
inert road spoils, gypsum board, brick, glass, |unber,
vinyl siding, roofing, fiberglass insulation, asphalt-
I npregnated materials, tree stunps, brush, branches,
| eaves and clippings or any other material approved by
the State Department of Health and Environnment; but not
toxic materials such as paint thinners, caulking com
pounds, asbestos or material containing asbestos, paving
and sealing conmpounds still in a liquid or senm-solid
state, or agricultural wastes or any other material
prohi bited by the State Departnent of Health and Environ-
ment. (See Zoni ng Ordi nance for Knox County, Tennessee,
article 2, as anmended through January 1, 1996).

We concur with the chancellor's findings that the |andfill
falls within the "grandfather clause"” of the Knox County Zoning
Regul ations. In so doing, we do not intend to inply or suggest in
any respect that the site in question may be used for any landfill
pur pose other than a "denolition landfill."™ This opinion should
not be taken as any indication whatever, that the site could be

used for the disposal of any wastes or other materials i nappropri-

15



ate for a "denmolition landfill" as that termis defined in the Knox

County Zoni ng Ordi nance and regul ati ons.

Further, nothing herein should be construed or taken,
inferentially or otherw se, that Knox County cannot require strict
conpliance with its zoning ordi nance and regul ati ons applicable to

the operation of a denolition landfill.

We affirmthe judgnent of the trial court. Costs are assessed

to the appellants and the case is remanded to the trial court.

Don T. McMurray, Judge

CONCUR:

Houst on M Goddard, Presiding Judge

Her schel P. Franks, Judge
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IN THE COURT OF APPEALS OF TENNESSEE
AT KNOXVI LLE

JCE CHADVWELL and DEMOLI TI ON KNOX CI RCUI T

LANDFI LL, C. A NO 03A01-9708-CV-00358
Petitioners-Appell ees

VS. HON. SHARON BELL

CHANCELLOR, PRESI DI NG BY
| NTERCHANCGE

KNOX COUNTY TENNESSEE and t he
BOARD OF ZONI NG APPEALS,
Respondent - Appel | ant AFFI RMED AND REMANDED

VS.

UNI TED VALLEYS ASSOCI ATI ON,

N N N N N N N N N N N N N N N N N N N N N

| nt er venor - Appel | ant

This appeal cane on to be heard upon the record from the
Circuit Court of Knox County and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
the opinion that there was no reversible error in the trial court.

Accordingly, we affirmthe judgnent of the trial court. Costs
are assessed to the appellants and the case is remanded to the

trial court.

PER CURI AM



