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This is a divorce case. However, the issues presented
for our review pertain solely to the jurisdiction of the trial
court to hear and determne an interstate child custody dispute
under the Uniform Child Custody Jurisdiction Act (“UCCIA"). The
trial court held that it had jurisdiction under the Tennessee
version of the UCCJA to decide custody and visitation issues
pertaining to the parties’ only child, Carver M chael Copas
(“Carver”). The child s nother, the defendant Julie Marie Copas
(“Mother”), appeal ed, arguing that the trial court |acked
jurisdiction under T.C. A 8§ 36-6-201, et seq., the Tennessee
version of the UCCIA, to address such custody and visitation
i ssues. Alternatively, Mther argues that the trial court erred
in failing to communicate with the Florida trial court where
Mot her had sought a divorce and custody of Carver. She cl ains
that the Tennessee court was required by the provisions of T.C A
8§ 36-6-207(c) to communicate with the Florida court. W find

Mother’s first issue to be dispositive of this appeal.

. Procedural History

M chael Eugene Copas (“Father”) filed a conplaint for
divorce in the trial court on April 6, 1995. Five days |later, on
April 11, 1995, Mother filed a “Petition for Dissolution of
Marriage” in the Crcuit Court for Collier County, Florida. Both
pl eadi ngs asked for custody of Carver. Wen Father’s conpl aint
was filed in Tennessee, Carver was 71 days ol d, having been born

on January 25, 1995.



In the instant case, Mdther filed a notion to dismss,
whi ch, anong ot her things, questioned the trial court’s
jurisdiction to address issues pertaining to Carver’s cust ody.

It was, and is, Mdther’s position that the trial court |acked
jurisdiction under the pertinent provisions of T.C A 8§ 36-6-201,
et seq., to resolve such custody issues. Each of the parties
filed “matters outside the pleadings” that were consi dered by the
trial court. See Rule 12.03, Tenn.R G v.P. Thus, the notion was
properly treated as a notion under Rule 56, Tenn.R Cv.P. See

Rule 12.03, Tenn.R G v.P.

Foll owi ng a hearing on June 9, 1995, the trial court
denied Mother’s notion. In so doing, it found that Tennessee was

the “honme state” of Carver “as defined by T.C.A [8] 36-6-203."

The instant case was finally concluded follow ng a
hearing on the merits on February 13, 1997. The court reiterated
its ruling that it had subject matter jurisdiction to decide

I ssues pertaining to Carver’s custody:

The Court further finds that the Court is
nore convi nced than ever after hearing the
proof in this cause...that this is the proper
jurisdiction to address the issues of child
cust ody and support, and therefore the
defendant’s notion to re-address the issue is
agai n overrul ed.

By order entered April 17, 1997, the trial court declared the
parties divorced; confirmed its earlier decree awarding the

parties joint custody of Carver with Mdther as residentia



custodi an, subject to Father’s specified visitation rights; and

addressed ot her issues not germane to this appeal.

1. Fact s

The parties were married in Sevier County on Novenber
22, 1993. In Novenber, 1994, they went to Naples, Florida. As
recited in Father’s response to Mother’s notion to dismss, the

trip was made

for the purpose of allowing [Mther] to be
close to her nother during the final phase of
pr egnhancy.

Carver was born in Naples on January 25, 1995.

Fat her returned to Sevier County in February, 1995,
Mot her remained in Florida with the parties’ child. The parties
agree on this appeal that Mther had planned to return, with her
infant son, to Tennessee to join Father, but there is a dispute

as to when this was to have occurred.

After Father returned to Tennessee, certain “long
di stance” donestic di sputes arose between the parties, resulting
in the divorce filings nmentioned earlier in this opinion. Carver
continued to live in Florida with Mother, and was living there at

the tinme of the trial bel ow

[, St andard of Revi ew



In this non-jury case, the record of the trial court’s
proceedi ngs cones to us wth a presunption of correctness as to
the trial court’s factual findings. W nust honor this
presunption “unl ess the preponderance of the evidence is
otherwise.” Rule 13(d), T.R A P. The trial court’s concl usions
of |aw are not accorded the sane deference. Canpbell v. Florida
Steel Corp., 919 S.W2d 26, 35 (Tenn. 1996); Presley v. Bennett,

860 S.W2d 857, 859 (Tenn. 1993).

| V. Perti nent Law

In 1979, Tennessee enacted its version of the UCCIA,
now codified at T.C. A 8 36-6-201, et seq. The UCCIA was

originally pronul gated by the Uniform Comm ssi oners

with the express intent of elimnating
interstate conpetition over custody nmatters,
chi |l d-snat chi ng, and unaut hori zed hol dovers
foll owi ng authorized visitation peri ods.

Brown v. Brown, 847 S.W2d 496, 499 (Tenn. 1993). As the instant
case denonstrates, the UCCIA has not always had its intended

ef fect.

The follow ng provisions of the Tennessee version of

the UCCJA are pertinent to the facts of this case:

T.CA 8§ 36-6-202

As used in this part:

* * *



(2) “Custody determ nation” nmeans a court
deci sion and court orders and instructions
providing for the custody of a child,
including visitation rights; it does not
include a decision relating to child support
or any ot her nonetary obligation of any

per son;

(3) “Custody proceedi ng” includes proceedi ngs
in which a custody determ nation is one (1)
of several issues, such as an action for

di vorce or separation, and includes habeas
corpus proceedi ngs, but specifically excludes
I nterstate Juvenil e Conpact matters and ot her
proceedi ngs pursuant to title 37, except
proceedi ngs to determ ne custody pursuant to
§ 37-1-104 and pursuant to § 37-1-103 as to
dependent and negl ected chil dren when an
original party or person acting as a parent
files the petition or when the petition

i nvol ves facts arising from anot her state;

* * *

(5) “Hone state” nmeans the state in which the
child i mediately preceding the tine involved
lived with such child s parents, a parent or
a person acting as parent, for at |east six
(6) consecutive nonths, and in the case of a
child less than six (6) nonths old the state
in which the child lived frombirth with any
of the persons nentioned. Periods of
tenporary absence of any of the named persons
are counted as part of the six (6) nonths or
ot her peri od;

T.C A 8§ 36-6-203

(a) A court of this state which is conpetent
to decide child custody matters has
jurisdiction to make a child custody

determ nation by initial or nodification
decree if:

(1) This state:

(A) Is the home state of the child at the
time of commencenent of the proceeding; or

(B) Had been the child s honme state within
six (6) nonths before commencenent of the
proceeding and the child is absent fromthis
state because of the child s renoval or
retention by a person claimng custody or for
ot her reasons, and a parent or person acting
as parent continues to live in this state; or



(2)(A) It appears that no state has
jurisdiction under subdivision (a)(1), or
each state with jurisdiction under

subdi vision (a)(1) has declined to exercise
jurisdiction on the ground that this state is
the nore appropriate forumto determ ne the
custody of the child; and

(B) The child and at |east one (1) contestant
have a significant connection with this
state; and

(C there is available in this state
substanti al evidence concerning the child' s
present or future care, protection, training
and personal relationship; and

(D) It isin the best interest of the child
that a court of this state assune
jurisdiction; or

(3) It appears that no state has jurisdiction
under subdivision (a)(1l) or (2) or each state
has refused jurisdiction on the ground that
this is the nore appropriate forumto
determne child custody, and it is in the
best interest of the child that a court of
this state assune jurisdiction.

* * *

V. Analysis

In the | andmark case of Brown v. Brown, 847 S.W2d 496
(Tenn. 1993), the Suprene Court pointed out that under the
Tennessee version of the UCCIA, “jurisdiction exists in only one
state at a tine.” Id. at 501. |In Brown, the Suprenme Court
clearly explained the appropriate jurisdictional analysis to be

undertaken by a trial court:

| f Tennessee is not the child s “hone state,”
a Tennessee court may assune jurisdiction
only upon a finding that no other state
qualifies as the child s “honme state,” or
that the “hone state” has declined to
exercise jurisdiction and deferred to
Tennessee as “the nore appropriate forumto



determ ne the custody of the child.” T.C A
§ 36-6-203(a)(2)(A) and (3).

Id. at 500 (enphasis in Brown opinion).

In the instant case, when Father filed his conplaint
for divorce in Tennessee on April 6, 1995, the mnor child, whose
custody is at issue in this case, was | ess than six nonths ol d.
In fact, he was only 71 days old. Thus, when Father undertook to
I nvoke the jurisdiction of the trial court in the instant case,
he did so at a time when Florida was the child s “honme state” as
that concept is defined in T.C.A § 36-6-202(5). W find this to
be the inescapable interpretation of subsection (5) of T.C A §
36-6- 202, since that code provision provides that “in the case of
a child less than six (6) nonths old the state in which the child
lived frombirth with any of the persons nentioned”! is the
child's “hone state.” Florida lawis to the sane effect. See §

61. 1306(5), Fla.Stat.

It is obvious fromthe context of T.C A 8 36-6-202(5)
that the | anguage -- “the state in which the child lived” --
pertains to the actual place of residence, as opposed to the
br oader concept of domicile. Therefore, under the UCCIA, the
domcile of Carver and his parents during the child s 71 days of
exi stence is not the significant area of inquiry. Wat is
inmportant is the fact that the child lived, during this critical

statutory period, in the State of Florida.

The “persons nentioned” are the “child s parents, a parent or a person
acting as parent.” See T.C. A 8§ 36-6-202(5).
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Fat her relies upon the |last sentence of T.C A 8§ 36-5-
202(5) -- “[p]eriods of tenporary absence of any of the naned
persons are counted as part of the six (6) nonths or other
period” -- to support his position that the child s “hone state”
is Tennessee. His argunent in this regard is not entirely clear.
Specifically, it is unclear whose “tenporary absence” he is
relying upon and how t hat “tenporary absence” inpacts the “home
state” analysis under T.C A 8 36-5-202(5). |If he is arguing
t hat Mot her established a domcile in Tennessee prior to the
birth of the parties’ child and that her stay in Florida was a
“tenporary absence” fromthat domcile, we do not understand the
| ast sentence of T.C. A 8 36-5-202(5) to nmean that her absence
from Tennessee prevents Florida from being the place where the
child lived during the critical period just prior to the
commencenent of the proceedings in this case. On the other hand,
if Father is claimng that Carver had a “tenporary absence” from
Tennessee, such a position is untenable in view of the fact that
Carver has never lived in Tennessee. W do not understand how a
person can have an absence froma state, tenporary or otherw se,
I f that person has never lived in that state. |In any event, we
bel i eve that Father m sconstrues the inport of the quoted
| anguage. That | anguage pernmts a “tenporary absence” to be
“counted as a part of” the relevant period. (Enphasis added).
The | anguage does not permt a “tenporary absence” to be
subtracted fromthe “six (6) nonths or other period.” The facts
of this case sinply do not bring into play the quoted | anguage

under di scussi on.



Husband argues that the evidence clearly indicates that
the parties were dom ciles of Tennessee during the entirety of
their marriage. He points to the substantial evidence in the
record reflecting the parties’ contacts with Tennessee. He
argues that a “rigid interpretation” of T.C. A 8§ 36-6-202(5)

“woul d defeat the purposes of the UCCIA.” He contends that

[i]t is ludicrous to suggest that the UCCIA
can be so easily circunvented so that an
incidental birth in another state or one

pl anned in another state for short term
conveni ence can outwei gh all other
substantial commtnents with the state of
resi dence.

W believe that Husband’'s argunents mss the nark.

The term “hone state” is a termof art under the UCCIA
and its federal counterpart, the Parental Kidnapping Prevention
Act. It has a very specific neaning under the state and federal
| egi sl ative schenes pertaining to interstate custody disputes. A
court is required to apply that very specific nmeaning to such
di sputes. A court is not at liberty to apply a definition of
hone state that is at odds with the statutory definition. Thus,
a court cannot utilize a layman’s definition of hone state or a
definition that equates honme state with domcile or significant
contacts if to do so is to ignore the clear statutory definition
The UCCJA contains a “hone state” analysis, which focuses on the
pl ace where the child lived during the pertinent period rather

than the place where a parent has significant contacts.

Contrary to Father’'s assertion, our construction of the

UCCJA does not have the effect of encouraging a parent to go to a
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state with absolutely no custody contacts in order to defeat the
jurisdiction of a state with substantial contacts with the child.
In the first place, we are not dealing, in this case, with a
state that has no custody contacts. On the contrary, there are
many W tnesses in Florida whose testinony is relevant to the

i ssue of custody. Furthernore, it should be noted that Father’s
fear that a state with no custody contacts will be inclined to
deci de custody, is addressed in the | anguage of the UCCIA itself.
That statutory schene sets up a nechani sm by which a state, which
is the “honme state” of a child under T.C. AL § 36-6-202(5) or its
UCCJA counterpart, can and should defer to a state that “is the
nore appropriate forumto determ ne the custody of the child.”
See T.C.A. 8 36-6-203(a)(2)(A) and (3). Certainly, our decision
shoul d not be read as suggesting that a state with no rea

custody wi tnesses or other relevant evidence should enbrace a
custody determ nation based solely on a rigid interpretation of
the definition of “honme state” when a state that is nore
appropriate for such a determnation is willing to assune
jurisdiction. 1In any event, we are not faced with that situation

in this case.

Tennessee does not qualify as Carver’s “hone state”
under the provisions of T.C A 8§ 36-6-203(a)(1). As previously
noted, Florida does. Since Florida has clearly expressed its
Wi | lingness to exercise jurisdiction in this case, it is |Iikew se
cl ear that Tennessee cannot address custody issues pertaining to
Carver under T.C. A 8 36-6-203(a)(2)(A) and (3). Florida's
willingness to act is reflected in the ruling of the Honorable

Hugh D. Hayes, Judge of the Collier County, Florida, Crcuit
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Court, pronounced on May 15, 1997, which we have consi dered
pursuant to Mother’s notion to consider post-judgnent facts under
Rule 14, T.R A P. However, even if we were to ignore this
subsequent ruling, there is nothing in the record that
affirmatively reflects that a Florida court had ever refused to
exercise jurisdiction based on a finding that Tennessee is “the
nore appropriate forumto determne...custody.” This is

i nportant because such a finding is required to trigger
jurisdiction under T.C. A 8 36-6-203(a)(2)(A) and (3). W
recogni ze that the Florida trial court did decide, at an earlier
time -- and after the judge in the instant case had decl ared that
he had jurisdiction to make a custody determ nation -- that it
shoul d defer to Tennessee; but that decision of the Florida trial
court was based upon its erroneous determ nation that the
Tennessee court had acted in “substantial conformty” with the
UCCJA. Significantly, that earlier judgnent of the Florida court
was not predicated on the “nore appropriate foruni rationale

contenplated by T.C. A 8§ 36-6-203(a)(2)(A) and (3).

It should be noted that the earlier judgnent of the
Florida trial court was reversed by the Florida Court of Appeals,
Second District, in an opinion filed January 29, 1997.2 In that
opinion, the Florida Court of Appeals held that the Florida trial
court erred in deferring to the Tennessee proceedi ngs. This was
held to be error because, according to the Florida appellate
court, the decision of the Florida trial court was based on the

erroneous concl usion that Tennessee was Carver’s “hone state.”

’The opi nion of the Florida Court of Appeals was called to the attention
of the trial court in the instant case before the latter court held its final
hearing on February 13, 1997.
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As we have previously indicated, follow ng the decision of the

Fl orida appellate court, the Florida trial court expressed its

W |l lingness to exercise its custody jurisdiction in this case. A
transcript of that ruling is in the record before us. Even

t hough that decision was nmade after the entry of the final
judgnment in the instant case, we have considered it solely as

evi dence of the fact that the Florida trial court has expressly
indicated its willingness to exercise its custody jurisdiction, a

fact that is clear fromthe transcript.

Since the trial court was wi thout jurisdiction to nmake
a “custody determ nation” as defined in T.C. AL 8§ 36-6-202(2), it
results that so much of the trial court’s judgnent as addresses
custody and visitation issues pertaining to Carver M chael Copas
I's hereby reversed. Costs on appeal are taxed to the appell ee.
This case is remanded to the trial court for enforcenent of the
remai nder of the judgnent and for the collection of costs

assessed below, all pursuant to applicable | aw

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.
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