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This is a suit by Kathleen Ferrell, Al fred Repass,
Dori s Chapman, Mabel More, and Norman Repass, children of Eulice
Repass, and Portia Fielder, Debra Hays, Matine Switala, and
Ronal d Pearce, children of a deceased child of Eulice Repass,
seeking to invalidate his will upon the grounds that he was
i nconpetent to make it and that he was unduly influenced by his

son, Walter Repass, who was sole Beneficiary under the wll.



Judgnent was entered by the Trial Court in accordance
with the jury verdict finding against the will, resulting in this
appeal wherein Walter, as Executor, raises three issues which may

be restated as foll ows:

1. The Trial Court erred in not directing a verdict in favor of
the wll because there was no material evidence to support either
theory of the Contestants.

2. The Trial Court was in error in not instructing the jury as
to the effect of independent advice given the Testator on the

gquestion of undue infl uence.

As to the first issue, we concede there is abundant
materi al evidence fromwhich the jury mght have found in favor
of the will and reject both theories raised by the Contestants.
However, because this is a jury verdict approved by a Trial
Judge, we nust exam ne the proof and indulge all reasonable

i nferences in a light nost favorable to the verdict.

Upon doing so we find the follow ng naterial evidence

was i ntroduced by the Contestants.

On Septenber 25, 1989, the date the will was executed,
the Testator was 83 years old, and on Decenber 31, 1990, the date

he di ed, 84 years old.



One of his daughters spent each night with himfor a
whol e year to confort himand keep hi m conpany because of his

fears.

He suffered all of his adult life from vari ous nent al

di sabilities which grew worse during his | ater years.

One minute his behavior could be normal and the next
conpletely irrational. H's nmood would change rapidly w thout

war ni ng or cause, and his behavi or was chil di sh.

He was afraid to be alone at night and woul d hear
voices in the ceiling during the |ast several years of his life,

whi ch he believed to be that of his first wife who was deceased.

He kept guns in the house pointed toward the door and a

gun beside himin his chair.

On one occasion, about 1987, he appeared to be in a
trance-like state, stared at his daughter-in-law saying over and

over for nore than 15 mnutes that she was "a green eyed bitch."

At restaurants with his daughter he appeared to be
unawar e of what people were tal king about and coul d not renenber
past events. On these occasions he was childlike in his manner

and did not understand that his daughter had ordered for him



He went into rages w thout cause and was irrational and
physically threatening to one of his daughters during his sudden

and unanti ci pated rages.

He exhi bited rapid and unexpl ai ned nood changes.

Al t hough he had six children, he only nentions five in
his will, apparently forgetting one of his sons, Norman Repass.
He al so named one of his daughters as Madge Wi tehead, although

she was never nmarried to a Witehead.

Two lay witnesses, who testified that in their opinion
the Testator was conpetent, qualified their answers upon cross-
exam nation. Both testified that they would change their opinion
if, according to one, he had known that the Testator did not
remenber all of his children and, according to the other, if he
had known that the Testator clainmed to hear the voice of his

deceased wi fe.

We conclude in light of the foregoing proof that there
is material evidence fromwhich the jury mght find that the

Testat or was not conpetent when he executed the wll.

In explanation, it appears that he had disinherited the son not

ment i oned, which m ght account for his omtting his name in his will, and
al t hough the daughter was never married to a Whitehead, she had two children
by him  The children were born many years before the will was executed and

after she had been married for an extended period of time to a Dr. Pearce
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We need not address the proof relative to undue
I nfl uence nor the question of independent advice because the jury
rendered a general verdict as contenplated by T.C A 20-9-503,
the effect of which was to decide each issue--including the
Testator's conpetence--in favor of the Contestants if supported

by material evidence. General Mtors Corporation v. Dodson, 47

Tenn. App. 438, 338 S.W2d 655 (1960); Rural Educati onal

Associ ation v. Bush, 42 Tenn. App. 34, 298 S.W2d 761 (1956). As

a consequence of applying T.C. A 20-9-503 and the case law to the
facts of this case, the verdict of the jury and the judgnent

entered thereon nust be affirned.

For the foregoing reasons the judgnment of the Trial
Court is affirmed and the cause remanded for such further
proceedi ngs, if any, as may be necessary and collection of costs
bel ow. Costs of appeal are adjudged agai nst the Executor and his

surety.

Houston M Goddard, P.J.

‘ P [H - A general verdict, although
it my not in terms answer every issue joined, is nevertheless held to enbrace
every issue, unless exception is taken at the term at which the verdict is
rendered.



CONCUR

Charl es D. Susano, Jr., J.

WlliamH |Inman, Sr.J.



