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In this adoption proceeding, Craig Marcel Bull and his
wi fe, Debra Faye Bull, appeal a determination of the Grcuit
Court for Hamlton County that they had not shown by clear and
convi nci ng evidence that Christopher Wayne Randol ph, father of
Summer Sierra Massengale, was guilty of any acts which woul d

entitle themto have his parental rights termnated. This



determ nation, of course, precluded the Bulls from adopting the

child.

The Bulls contend that the Trial Court failed to use
t he proper standard in determ ni ng whet her an abandonnment had
occurred, and that the record supports a finding of abandonnent
under the proper standard. They also insist that M. Randol ph's
parental rights should be term nated under certain provisions of

T.C. A 36-1-113(g), hereinafter set out.

The Trial Judge entered the foll owi ng nmenorandum
opi ni on which enbraced his findings of fact and concl usi ons of

| aw

Thi s cause cane on to be heard on April 8, 1997,
upon a petition to termnate the parental rights of
Chri stopher Randol ph. The petition was filed by Craig
and Debra Faye Bull, who have present custody of this
m nor child by virtue of an order fromthe Juvenile
Court. This Court heard testinony fromCraig Bull
Debra Faye Bull, Christopher Randol ph, Shirley
Massengal e, paternal grandnother, Tamry Lane, and Scott
G les and the deposition for proof of the natural
not her, Karen Massengale. This petition was filed and
acconpani ed with an adoption petition. The natural
not her, Karen Massengal e, consented to the adoption and
M. Christopher Randol ph, the natural father of the
child, has filed an answer seeking to deny the adoption
and gain custody of his mnor child. This matter was
filed pursuant to T.C A 36-1-102 and 36-1-113. M. &
Ms. Bull obtained the child, who was born in May 1996,
approximately six weeks after her birth. The Bulls
pi cked the child up fromthe natural nother's
grandnot her, Shirley Massengal e, and have resided since
that tinme at 610 Bivins Road. M. & Ms. Bull have
three other children. The Bulls obtained custody of
this mnor child fromthe Juvenile Court by virtue of
filing a petition along with an affidavit fromthe
nat ural nother, Karen Massengale, who is presently
incarcerated in the penitentiary. |In their petition



they alleged in Juvenile Court they did not know the
address or whereabouts of the natural father,
Chri st opher Randol ph. Chri stopher Randol ph avers he
was never notified, was never served, and had no idea
where the child was so that he could pay support, or so
he could visit. This Court finds that the natural

not her, Karen Massengal e, knew how to get in touch with
Chri st opher Randol ph and they intentionally did not
notify himto be at the hearing in Juvenile Court. The
testinony revealed that neither M. or Ms. Bull or
Karen Massengal e even nmade any attenpt to contact or
serve the natural father, Christopher Randol ph. It is
I n evidence that Christopher Randol ph filed a petition
to legitimate this child and even visited the child
while it was in the hospital after its birth. He

all eges that he paid $50 on several occasions to the
not her before the birth and even after the birth. The
natural nother denies this and says he only paid $25.
The evi dence shows that Christopher Randol ph has
visited with the child at the hospital, has had the
child on overnight visitation on two ot her occasions.
Chri st opher Randol ph says he then | ost awareness of
where the child was and since the natural nother was in
the penitentiary he could not find the child until he
was served with the Petition for Adoption. M.
Randol ph cal |l ed the grandnot her, Shirley Massengal e,
and the natural nother, Karen Massengal e, and they
woul d not reveal the child' s location. Christopher
Randol ph, the natural father of this child, has served
seven years in the penitentiary for rape and the
natural nother is nowin the penitentiary. Wen this
child was born, the nother was on cocaine and the child
even had a cocaine habit, according to their testinony.
It is also in evidence that the natural father
Chri st opher Randol ph, supplied clothes and diapers for
the child when he knew where she was. The testinony of
all the parties in this case was highly conflicting and
this Court could not say that the burden of proof to
termnate the natural father's rights has been carried.
This Court finds that there is not clear and convincing
evi dence for the grounds of termnation of the father's
rights as set forth in T.C A 36-1-113(c) (1), which
requires a finding by the Court of clear and convincing
evi dence that the grounds for termnation of parental

ri ghts have been established---or T.C A 36-1-113(5)(Q)
or any of the grounds that are stated in this section.
The Court further finds that there is no clear and
convi nci ng evidence that the parent has abandoned the
child or violated any of the provisions set forth in
T.C. A 36-1-113(7)(B) or (8)(A.

This Court finds that the father is now presently
wor ki ng at Al addin Industries in Dalton, Georgia and
makes approximately $518.40 per week. Although the



natural father, Christopher Randol ph, has admitted to
havi ng al cohol and drug probl ens, he says he is now
presently clean and has been through a recovery program
wth AA. At the trial he was clean, well dressed and
had conpl ete control of hinself and has maintai ned his
job for sonme period of tinme. It is in evidence here
that the natural father grasped at every opportunity to
devel op sone relationship with his child, and he
constantly called the nother, even when she was in the
penitentiary, and the grandnother trying to | ocate the
child. Neither natural parent in the case before the
Court qualifies as what this Court would call totally
responsi bl e parents. Therefore, this child should be
left in the custody of M. & Ms. Bull and child
support be fixed at $85.00 per week by the natural
father, Christopher Randol ph, and the case returned to
Juvenile Court for the fixing of visitation rights
and/or further determ nation of their tenporary custody
decree. This Court recommends counseling for all
parties and, if necessary, the help of the Departnent
of Human Services in establishing a reasonable
visitation schedule. The Tennessee Suprene Court in
1994 stated that a father whose child has been

| egitimated can defeat adoption by w thhol ding consent
to adoption --- See lilt . tebertsrr, 871 S.W2d 674
(1994). The Court also held in the case of [ '"l¢1i¢l 1
ltysier, 905 S.W2d 182 (1995), that a party seeking
decl arati on of abandonnment in adoption case nmust prove
his or her case by heightened "clear and convi nci ng

evi dence" standard to safeguard agai nst w ongf ul

determi nati on of biological parent's parental rights.
The Court also held in the case of (1ivy . [riit, 721
S.W2d 803 (1986) that a finding of possible
abandonnent in adoption proceeding, or the lack of such
finding, on the part of one parent is not to be
interpreted as conclusive to the other parent or the
ultimate issue.

I n consi dering whether there has been abandonnent
in this case, the Court has considered such factors as
the parent's ability to support the child, the anount
of support the parent has provided to the child - or
tried to provide, extent and nature of contact between
the parent and the child - or his attenpts to visit,
frequency of gifts on any special occasions - such as
gifts of clothes and di apers, and whet her the parent
voluntarily relinquished custody of the child. This
Court finds the natural father did not voluntarily
relinquish custody. The length of tine the child has
been separated fromthe parent is approximtely one
year. The honme environnment and conduct of the parents
prior to renoval of the child are suspect. The natura
father or natural nother, Karen Massengal e, had no hone
environnment with this child after its birth, but only



periodic visitation as other people cared for the
child. This Court, although not approving of the
natural father's or natural nother's conduct in any
manner, cannot say that the father under this proof has
evi denced any conduct which evidences a settled purpose
to forego all parental duties and relinquish al

parental rights to this child by clear and convincing
evi dence.

T.C A 36-1-113, which addresses abandonnent as a
ground for term nation of parental rights, provides as pertinent

to this appeal the follow ng:

Loy T tirr ol porertel ity

(g) Term nation of parental or guardianship rights
may be based upon any of the foll ow ng grounds:

(1) Abandonnment by the parent or guardi an, as
defined in § 36-1-102, has occurred.

T.C. A. 36-1-102 defi nes abandonnent as foll ows:

il o etidtitry - As used in this part,
unl ess the context otherw se requires:

(1) (A "Abandonnent" neans, for purposes of
termnating the parental or guardian rights of
parent (s) or guardian(s) of a child to that child in
order to make that child available for adoption, that:

(1) For a period of four (4) consecutive nonths
i mmedi ately preceding the filing of a proceeding or
pleading to termnate the parental rights of the
parent (s) or guardian(s) of the child who is the
subj ect of the petition for term nation of parental
rights or adoption, that the parent(s) or guardi an(s)
either have willfully failed to visit or have willfully
failed to support or make reasonabl e paynents toward
t he support of the child;



(iii) A biological or legal father has either
Willfully failed to visit or wllfully failed to make
reasonabl e paynents toward the support of the child's
not her during the four (4) nonths inmediately preceding
the birth of the child; provided, that in no instance
shall a final order terminating the parental rights of
a parent as determ ned pursuant to subdivision
(DA (iii) be entered until at least thirty (30) days
have el apsed since the date of the child' s birth.

Koivu v. Erwin, 721 S.W2d 803 (Tenn. App. 1986), was

relied upon by the Trial Court, which defined abandonnent under
the statute then in effect, and quoted with approval fromearlier

cases and Anmerican Jurisprudence, as follows (at page 808):

In addressing this question M. Justice Brock, speaking
for the Court in tioptivr of toolive v Fooling, 631
S.W2d 386 (Tenn.1982), and quoting fromilfenitrn,
which in turn quotes from Ameri can Jurisprudence, said
the follow ng (at page 389):

"So, the issue of abandonnment shoul d be resol ved by
the Grcuit Court under the follow ng statenent of
| aw:

" Abandonnent inports any conduct on the part of the
parent which evinces a settled purpose to forego
all parental duties and relinquish all parental

claims to the child. It does not follow that the
pur pose may not be repented of, and, in proper
cases all parental rights again acquired.... But

when abandonnent is shown to have existed, it
beconmes a judicial question whether it really has
been term nated, or can be, consistently with the
wel fare of the child.' 1 AmJur., Adoption of
Children, 8§ 42." 349 S.W2d at 714.

By a 1996 anendnent to T.C A 36-1-102(1)(Q, the
Legi sl ature specifically overruled the definition of abandonnent

contained in Koivu by providing the foll ow ng:



(G "Abandonnent" does not have any ot her
definition except that which is set forth herein, it
being the intent of the general assenbly to establish
the only grounds for abandonnent by statutory
definition. Specifically, it shall not be required
that a parent be shown to have evinced a settled
purpose to forego all parental rights and
responsibilities in order for a determ nation of
abandonnment to be made. Decisions of any court to the
contrary are hereby | egislatively overrul ed.

Wiile it is true the Trial Judge's opinion relied upon
case |law repealed by the Legislature, it is clear that it he
accredited the testinony of M. Randol ph and his w tnesses rat her
than those of the nother and her wi tnesses on the question of

whet her his conduct was wl ful.

As already noted, the Bulls also contend that they are
entitled to termnation of M. Randol ph's parental rights under

the followng Sections of T.C A 36-1-113(9):

(8)(A) The parental rights of any person who is not the
| egal parent or guardian of a child or who is described
in 8§ 36-1-117(b) or (c) may al so be term nated based
upon any one (1) or nore of the foll ow ng additional

gr ounds:

(i) The person has failed, w thout good cause or
excuse, to pay a reasonable share of prenatal, natal
and postnatal expenses involving the birth of the child
I n accordance with the person's financial neans
pronptly upon the person's receipt of notice of the
child' s inpending birth;

(vi) The person has failed to file a petition to
establish paternity of the child within thirty (30)
days after notice of alleged paternity by the child's
nmot her.



Wth regard to Sub-section (i), the record supports the
finding of the Trial Court that M. Randol ph gave certain nonies
to the nother and offered to pay nedical bills, but this offer

was refused because these bills were being paid through TennCare.

As to Subsection (vi), there is nothing in the record
to show that the nother ever gave "notice of the alleged
paternity.” Additionally, we note that M. Randol ph, of his own
volition, legitimated the child, as shown by a recommendati on of
the Referee of the Juvenile Court (which was presunably approved
by the Juvenil e Judge) dated Decenmber 9, 1996, which was after
the petition was filed in this Court, but |ong before the hearing

in the Trial Court on April 8, 1997.

It should al so be noted that these provisions only
apply to one who is not a |legal parent, which is defined in

T.C. A 36-1-102(26) to be:

(26) "Legal parent"™ neans:

(D A man who has been adjudicated to be the | ega
father of the child by any court or administrative body
of this state or any other state or territory or
foreign country or who has signed, pursuant to 88 24-7-
118, 68-3-203(g), 68-3-302 and 68-3-305(b), an
unrevoked and sworn acknow edgnent of paternity under
t he provisions of Tennessee | aw, or who has signed such
a sworn acknow edgnment pursuant to the | aw of any ot her
state, territory, or foreign country.



Finally, we observe that Sub-section (8) uses the

precatory word "may," rather than the mandatory one "shall."

We accordingly concl ude that--upon deferring to the
Trial Judge's judgnent as to credibility and upon using the
correct standard--the evidence failed to show by cl ear and
convi nci ng evidence that M. Randol ph was guilty of any acts

justifying term nation of his parental rights.

For the foregoing reasons the judgnment of the Trial
Court is affirnmed and the cause remanded for such further
proceedi ngs as may be necessary and collection of costs bel ow

Costs of appeal are adjudged against the Bulls and their surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.



