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OPINION

Theplaintiff/appel lant homeownersbrought suit agai nst the defendant/appel lee construction
company alleging breach of contract. Thetrial court granted theappellee summary judgment finding
that the appellants claimfell outside of thethree-year statute of limitationsfoundin section 28-3-105
of the Tennessee code. Inaddition, the court denied amotion by the appellantsto amendthe original

complaint. The caseishere on appeal to determine whether thetrial court erred.

.
Procedural and Factual Background

Thefactsgivingriseto thislaw suit began when John Molin and FrederickaL ittlefair-Molin
(the “Molins’) entered a contract with Perryman Construction Co. (“Perryman”) for construction
work to be done on the Molins home. The agreement, which was executed on March 1, 1991,
provided that the appellee Perryman would renovate part of the interior of the existing structure as
well as build an addition to that structure. The Molins planned to live in the house while the work
was being done. However, after afire damaged their home they moved into arental home during

the construction.

The contract between the Molins and Perryman provided that Appellee "[a]t the time asthe
entirety of thework . . . has been performed . . . shall file aNotice of Completion.” Perryman did
file a notice of completion on September 24, 1991 which stated that the work was completed on
September 20, 1991. However, Appellants, who claimed to have been unaware of the notice of
completion, moved back into thar homein October of 1991 after exhaustingtheir rental insurance
proceeds. When they moved back home, there was no lock on the front door which was held
together by a piece of wood. Appellee’ s workers continued to work on the house for two or three
more months. In her deposition, Ms. Molin stated that the bulk of the work was done by late
September or early October of 1991. However, the house did not pass the final codes inspection

until June 19, 1992, and a certificate of occupancy was not issued by the city until June 24, 1992.

Ms. Molin also stated in her deposition that, within ayear after the completion of the work,
the roof began to leak, doors and windows started to buckle, and portions of the wall and floor
developed cracks. Though the Molins began to notice some of the defects in late 1991, it was
February or March of 1992 when thefamily first noticed theroof leaking. Eachtimethat Appellants
noticed something wrong, they would notify Appellee who would send an employee to make the
necessary repairs. However, the repairs were insufficient and the problems continued. Inlate 1992
or early 1993, Dr. Molinwrotealetter containing acomprehensivelist of everything that the Molins
thought to be wrong with the house at that time. Appellee responded by informing Appellantsthat

he did not do maintenance work.



On October 19, 1995, Appellants filed a complaint for breach of contract which made the
following allegations:

Under the terms of the contract, [Appellee] was under an obligation to utilize good

workmanshipat all times during the construction process. Thisobligation extended

to work done on theroof. . . .

[Appelleg] breachad its contract with [Appellantg by failing to exercise good

workmanship in the construction of [Appellants] residence. There are anumber of

leaks in the roof which [Appelleg] hasfailed to correct.
Appellee answered the complaint and alleged the statute of limitations barred the claim. Appellee
later amended itsanswer to includethe statute of repose asadefense. On October 7, 1996, Appellee
filed amotion for summary judgment in which it argued that both the statute of limitations and the
statute of repose barred Appellants claim. Appellants moved to amend their complaint on
November 7, 1996. The amendment which was submitted added allegations against Perryman as
follows:

[Appellant] also failed to exercise good workmanship in the construction of the
foundation, floors and walls of [Appellants] residence. Floor joints have been
crushed and twisted. Outside walls are bowing and sagging. All of these failures
also constitute a breach of [Appellee's| agreement to exercise good workmanship. .

In the alternative, the defects described in [the above paragraph] arethe result of the
negligence of [Appelleg].
The proposed amended complaint concluded by asserting that the Molins had "been injured as a

result of [Appellee's] breach and/or negligence.”

The trial court granted Appellee’'s motion for summary judgment based upon its
determination that the three-year statute of limitations set forthin section 28-3-105 of the Tennessee
code barred Appellants’ claims. In addition, the court overruled Appellants’ motion to amend the
complaint without giving areason and merdy stating that the motion was not "not well-taken." To
reiterate the i ssues beforethis court, we must determine whether the trial court erred in dismissing
Appellants original pleadings and whether it erred in not allowing Appellants to amend their

complaint.

1.
Standard of Review

Rule 56.03 of the Tennessee Rules of Civil Procedure provides that summary judgment is
appropriate when two prerequisites are met. First, there must be no genuine issue as to any fact
necessary to resolve the substantive claim or defense embodied in the summary judgment motion,
Byrdv. Hall, 847 SW.2d 208, 210 (Tenn. 1993), and second, the moving party must be entitled to
ajudgment asamatter of law. Mansfield v. Colonial Freight Sys., 862 S.W.2d 527, 530 (Tenn. Ct.
App. 1993). Inreviewing the record to determine whether the requirements of Rule 56 have been
met, this court should view al evidencein the light most favorable to the opponent of the motion,

alow all reasonable inferences in favor of that party, and discard any countervailing evidence.



Carvell v. Bottoms, 900 S\W. 2d 23, 26 (T enn. 1995) (citing Byrd, 847 SW.2d at 210-11). Summary
judgment should only be granted if the facts and conclusions permit a reasonable person to reach
only one decision. McCall v. Wilder, 913 SW.2d 150, 152 (Tenn. 1995). Summary judgment is
ordinarily not appropriate in negligence cases. Roe v. Catholic Diocese of Memphis, 950 S.W.2d
27, 31 (Tenn. Ct. App. 1996).

1.
Appropriate Statute of Limitations

Initial ly, we must determinewhich statute of limitationsis applicableto thiscause of action.
As stated, the trial court found that Appellants claim was barred by section 28-3-105 of the
Tennessee codewhich providesin pertinent part:

Thefollowing actions shall be commenced within three (3) years from the acaruing

of the cause of action:

(1) Actionsfor injuries to personal or red property.
Tenn. Code Ann. § 28-3-105 (Supp. 1997). On apped, Appellants insist that the court erred in
applyingthissecti on and urge the application of the six-year statute found in section 28-3-109 which
provides that "[a]ctions on contracts not otherwise expressly provided for . . . shall be commenced

within six (6) years after the cause of action accrued.” Tenn. Code Ann. § 28-3-109 (1980).

"It iswell settled in this state that the gravamen of an action, rather than its designation as
an action for tort or contract, determines the applicable statute of limitations." Perav. Kroger Co.,
674 SW.2d 715, 719 (Tenn. 1984); Keller v. Colgems-EMI Music, Inc., 924 SW.2d 357, 359
(Tenn. Ct. App. 1996). Inother words, the " statute of limitationsis determined by the subject matter
of the controversy rather thanthe remedial procedure employed.” Taylor v. Trans Aero Corp., 924
SW.2d 109, 113 (Tenn. Ct. App. 1995) (whileplaintiff's claim for recovery of property damage to
an airplane was barred under section 28-3-105 because the gravamen of this claim was property
damage, the same plaintiff was alowed atrial on its claim for damages based on the defendants
breach of the contractual promiseto insurethe aircraft becausethe gravamen of that claim isbreach
of contract which has a longer statutory period under section 28-3-109). As even Appellants
concede, the pertinent case law supportsaconclusion that the gravamen of the complaint inthiscase
is for injury to real property. See Williams v. Thompson, 443 S.W.2d 447 (Tenn. 1969); Kirby
Farms Homeowners Ass'n v. Citicorp, Citibank, N.A., 773 SW.2d 249 (Tenn. Ct. App. 1989).

Under similar facts, the court in Kirby Farms held that "[w]hen the damages for which
recovery is sought represent the cost of repair or the replacement cost of property and such accrued
damages are the result of negligent ads, the action isfor damageto property and covered by T.C.A.
§28-3-105." Kirby Farms, 773 SW.2d at 251. There, the plaintiff homeowners association was
made up of individual homeowners who purchased condominiums and subsequently "notice[d]

various defectsin the project; including but not limited to the foundations, roofs drainage systems,



sanitary sewers, asphalt, stone work, brick work, sliding glass doors, carports, storage buildings,
plumbing, wiring, heating and air conditioning, and recreational facilities." Id. at 250. Fiveyears
subsequent to the homeowners demand for correction of the defects, they filed a complaint
"aleg[ing] defendants were guilty of breach of express warranties, breach of implied warranties of
workmanship and habitability, breach of oral warranties, breach of fiduciary duty, negligence,

negligent misrepresentati on, strict liability and fraudulent concealment.” 1d.

The Kirby Farms court found that "the determinative issue before [them] is whether the
three-year statute of limitations for injury to real property . . . or the six-year statute of limitations
for contracts not otherwise covered . . . appliesto the facts of thiscase." 1d. While the plaintiffs
conceded that the three-year statute barred the claims for negligence, negligent misrepresentation,
strict liability and fraudulent concealment, they contended that the longer period applied to the
claimsof breach of express warranty, breach of implied waranty and breach of fiduciary duty. 1d.
The court disagreed stating that "[t]he word 'actions in T.C.A. 8§ 28-3-105 refers to the subject
matter of the controversy and not to the remedial procedure.” The court then found that the
gravamen of the complaint was for injury to real property refusing to distinguish the case on the

ground that the plaintiffs were aleging breach of contract and not tort. Id. at 251.

In reaching its conclusion, the Kirby Farms court cited the earlier supreme court case of
Williamsv. Thompson, 443 SW.2d 447 (Tenn. 1969). Williamswasafactually similar casewhich
involved a suit against a construction company over ahomeit built, spedfically ove defectsin this
home such as cracks in the walls, alignment problems with window and door frames, and general
foundation problems. Id. at 448. Alleging breach of an implied warranty in the sales contract, the
plaintiffs sought to recover damages for injury to their propety arising out of the contractual
relationship with the defendants. However, asin Kirby Farms, the court found that it was not the
six-year statuteof limitationsfor contracts, but rather thethree-year statutethat appliedtothisaction.
The court noted that "[w]hether an action for the recovery of damages for injury to personal or real
property resultsfrom abreach of contract or from atort, independent of contract, isimmaterial." 1d.
at 449. The court concluded that "athough complainants' bill soundsin contract, . .. theonly injury
alleged in the bill is physical injury to the residence which allegedly occurred and was known to

complainants more than three years prior to commencing the action." 1d. at 449.

Both Kirby Farmsand Williams support our conclusion that section 28-3-105 contains the
appropriatestatute of limitations for the action inthiscase. Intheinstant case, the gravamen of the
Molins complaintisfor injury to real property. AsinWilliams, the complaint in this case sounds
in contract denoting as the "cause of action” a"breach of contract." However, theinjury allegedis
the damage to the Molins home. The complaint alleges that "[t]here are a number of leaksin the
roof which [Perryman] has failed to correct. . . . [The Molins] have been injured as a result of

[Perryman's] breach of contract. [They] have or will incur substantial expenses to repair the leaks



and other damages caused by thewater.” 1nthe proposed amendment, Appellantsalleged that "[t]he
floorsarebuckling, sagging and cracking. Hoor jointshave been crushed and twisted. Outsidewalls
are bowing and sagging. . . . [The Molins] will have to incur substantial expense to correct these
problems.” Thus, even a consideration of the allegations in the proposed amendment reveals that
there are no damages other than this injury to the rea property which have been claimed by
Appellants. See Prescott v. Adams, 627 SW.2d 134, 137 (Tenn. Ct. App. 1981) ("The mgor
criterion in ascertaining the gravamen of an action is the kind of damage alleged.”). A ccordingly,

we are of the opinion that section 28-3-105 applies to the factsin this case.

Appellants attempt to distinguish Williams on the grounds that it involved a breach of
implied warranty. Where a plaintiff is suing to enforce an express provision of the contract,
Appellantsargue that the 9x year contect statute of limitations should apply. Appellants argument
isuntenable. The cases are clear that an inquiry as to which statute is applicable focusses on the
subject matter of the controversy and not the remedial means employed." Hence, whether or not
Appellantshave sued under atheory of implied contract or oneof expresscontract isimmateial to
our determination of which statuteapplies. Indeed, the decision in Kirby supports this conclusion.
Theplaintiff in Kirby sued for breach of expresswarranty aswell as breach of implied warranty, and
the court made no distinction in holding that the gravamen of the complaint was for injury to real
property and hence, the three year statute barred al claims. Kirby Farms, 773 S\W.2d at 250.

V.
Application of Section 28-3-105

Section 28-3-105 gives a plaintiff three years from the accrual of his action to bring his
complaint for injuriesto real property. Thewords "from the acaruing of the cause of action™ found
in section 28-3-105have been defined to mean "from thetimewhen the plaintiff knew or reasonably
should have known that acause of actionexisted." Prescatt v. Adams, 627 S.W.2d 134, 138 (Tenn.
Ct. App. 1981) (citing Stonev. Hinds, 541 S.W.2d 598, 599 (Tenn. Ct. App.1976)). Inaddition, this
court has held that "[a] cause of action for breach of contract arises when the acts of one of the
contracting parties demonstrate a clear, total repudiation of the contract. . . . Thus, the statute of
limitations beginsto run when a contracting party first knows or should know that the contract will
not be performed.” Wilkinsv. Third Nat'| Bank, 884 S\W.2d 758, 761-62 (Tenn. Ct. App. 1994).
Thus, the question in this case is when should Appellants have reasonably known that the contract

was not going to be performed such that a cause of action arose.

'Wesimilarly reject Appellants' argument that the decision inWilliams, which rested on the
premisethat the doctrine of caveat emptor governed the transaction, was substantially undermined
when the supreme court moved away fromthat doctrinein Dixon v. Mountain City Constr. Co., 632
S.W.2d 538 (Tenn. 1982). Dixon's holding that initia purchasers of newly constructed homes
should receive certan implied warrarties has no effed on the statue of limitations determination
which focusses on "the subject matter of the controversy and not . . . the remedial procedure.”
Williams, 443 S.\W.2d at 449.



The complaint in this case was filed on October 19, 1995. The deposition testimony of Ms.
Molin was that Appellants began to notice defects late in the year of 1991. However, employees
from Appellee's business were sent as needed to remedy the defects until latein 1992 or early in
1993 when Appellee refused to fix the defectsany longer. Were weto find that the action accrued
at Appellants initial discovery of the defects, the October 19, 1995 complaint would be barred by
the three-year statute of limitaions as thisinitial discovery occurred more than three years before
the complaint was filed. However, if we find that the action did not accrue until that time when
Appelleefirst refused to fix the defectsin late 1992 or early 1993, Appellantswould still have thar
cause of action so long as this refusal took place subsequent to October 19, 1992. We interpret
"accrual," in this case, to mean that timewhen A ppellants |earned Appellee would no longer repar
thedefects. Otherwise, Appellantswould be penalized for attempting to obtain compliancewith the

contract without litigation.

In light of our holding regarding accrual, we find that the allegations of the various
complaintsand the deposition of Ms. Molin do not offer sufficient dates from which this court can
determine that no genuine issue existsas to the accrud of the cause of action. Thiscourt has stated
that "[t]hetime of the accrual of the cause of action, as affecting limitations, isfrequently aquestion
of fact to be determined by the jury or trier of fact, as where the evidence is conflicting or subject
to different inferences." Prescott v. Adams 627 S.W.2d 134, 139 (Tenn. Ct. App. 1981) (quoting
54 C.J.S. Limitations of Actions 8 399(b) (1948)). Finding this to be true in the case at bar, we
remand this case to the jury for a determination of the time that Appellants reasonably knew the
contract would not performed and thus had a cause of action.

V.
Statute of Repose

If the statute of limitations does not barr Appellants' action, the action must be considered
under the statute of repose found in Tennessee Code Annotated section 28-3-202.2 That section
provides as follows:

All actions to recover damages for any deficiency in the design, planning,
supervision, observation of construction, or construction of an improvement to real
property, for injury to property, rea or personal, arising out of any such defi ciency,
or for injury to the person or for wrongful death arising out of any such deficiency,
shall be brought against any person performing or furnishing the design, planning,
supervision, observation of construction, construction of, or land surveying in
connection with, such an improvement within four (4) years after substartial

2While the court has referred to section 28-3-202 as a “ statute of limitations” on numerous
occasions, see e.g., Briggsv. Riversound Ltd. Partnership, 942 SW.2d 529, 532 (Tenn. Ct. App.
1996); Brookridge Apartments, Ltd. v. Universal Constructors, Inc., 844 SW.2d 637, 638 (Tenn.
Ct. App. 1992), recent cases have termed this section a “statute of repose.” See Bowers v.
Hammond, 954 S.W.2d 752, 758 (Tenn. Ct. App. 1997); Chrisman v. Hill Home Dev., Inc., No.
03A01-9607-CV-00218, 1997 WL 36833, a *3 (Tenn. Ct. App. 1997). Despite thisambivalence,
the supreme court l€ft no doubt that the limitations articulaed in this section was to function as a
statute of repose. Watts v. Putnam County, 525 S.W.2d 488, 491 (Tenn. 1975).
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completion of suchan improvement.?

Courtsin Tennessee have stated that statutes of limitations affect only a party's remedy for a cause
of action, whilethe running of a statute of repose abolishes both the remedy and the right. Wyatt v.
A-Best Prods. Co., 924 SW.2d 98, 102 (Tenn. Ct. App. 1995) (citing Bruce v. Hamilton, 894
S.W.2d 274, 276 (Tenn. Ct. App.1993)). Our supreme court has held that section 28-3-202 was
enacted "to provide outer limitsof liability." Wattsv. Putnam County, 525 S.\W.2d 488, 491 (Tenn.
1975). Itis"entirely unrelated to the accrual of any cause of action, since[it] begin[s] to run on the

date of substantial completion as opposed to the date of injury or damage.” 1d.

Tennessee Code Annotated section 28-3-201 defines substantial completion as: “that degree
of completion of a project, improvement, or aspecified areaor portion theredf (in accordance with
the contract documents, as modified by any change order agreed to by theparties) upon attainment
of which the owner can use the samefor the purposefor which it wasintended.” The statute further
providesthat "the date of substantial completion may be established by written agreement between
the contractor and the owner." Tenn. Code Ann. § 28-3-201(1980). Pursuant to thislatter portion
of the statute, the parties inclusion of a "date of substantial completion™” in the record would have
rendered unnecessary a factual determination of when the Molins' house was substantially
completed. With regard to completion, the contract only includesthe following languageunder the
heading "notice of completion”: "At suchtime astheentirety of thework hereinabove described has
been performed, CONTRACTOR shall file a Notice of Completion." We do not find that this
contract language represents the parties agreement on a date of substantial completion. See
Brookridge Apartments, Ltd. v. Universal Constructors, Inc., 844 SW.2d 637,638 (Tenn. Ct. App.
1992) (finding that theparties had established a dateof substanti al completion where the contract's
language mirrored that of section 28-3-201 "provid[ing] that the'date of substantial completion shall

be the date™ that a certain report was signed by one person and endorsed by another).

As stated, the complaint in this case was filed on October 19, 1995. Thus, in order to avoid
the statutory bar, the Molins home can not have been substantially complete before October 19,
1991. Fromtherecord beforeus, we do know that anotice of compl etion wasfiled during the month
of September preceding October of 1991 but that acertificate of occupancy was not issued until June
24,1992, Thiscourt stated that "it is probably an erroneous conclusion that issuance of acertificate
of occupancy by agovernmental agency establishes substantial completion of aconstruction project
as a matter of law." Meyer v. Bryson, 891 SW.2d 223, 225 (Tenn. Ct. App. 1994). Rather,
"[s]ubstantial completion occurs when the owner can use the building for itsintended use. If the

owner can usethe building for itsintended use, then any defectsin the construction are usually held

*The statute does extend the four year period when an injury occurs during the fourth year
after such substantial completion by giving plaintiffs another year from the date of injury. Tenn.
Code Ann. § 28-3-203 (@) (1991). The court has summarized this statute's effect: "if the injury
occurred or was discovered on the last day of the four year period, the plaintiffs would receive an
additional year to bring suit." Prescatt v. Adams, 627 SW.2d 134, 138 (Tenn. Ct. App. 1981).

8



not to be material." Id. (quoting Howard G. Lewis Constr. Co. v. Lee, 830 SW.2d 60 (Tenn. Ct.
App. 1991) (quoting Construction and Design Law (1991))). From Ms. Moalin's testimony, we
know that the Molins movedback into the housein October of 1991 but it does not follow that they
wereimmediately using the portions of the home which were affected by the construction contreact
between the parties. Indeed, the record is silent as to Appellants' use of the specific areas of the
home. Becauseadetermination of when animprovement issubstantially completeisafact-intensive
one and because the record below is factually sparse, we remand this issue to the lower court to
resolve the issue through evidence.

VI.
Amendment of Complaint

As stated above, Appellants moved to amend their complaint on November 7, 1996.
Whereas, the allegations in the original complaint, filed October 19,1995, related only to the roof,
the amendment added charges aganst Appellee involving the foundation, floors and walls of
Appellants residence. Whilethetrial court gaveno reason for itsrefusal toallow amendment, it did
state that "[a]fter considering the written memoranda submitted by counsel for the parties, the oral
argument presented by counsel for the parties, and pleadingsfiled in thislawsuit," it concluded that
the motion was not "not well-taken." The only written memoranda in the record regarding the
motion to amend was Appdlee's"Responseto Plaintiff'sMotionto Amend." Thegi st of Appel lee's
argument was that the amendment was futile in light of the fact that it was barred by the statute of

repose.

Oncearesponsive pleading has been filed, Rule 15 of the Rules of Civil Procedure givesthe
court leave to freely permit amendments to complaints "when justice so requires." This court has
held that "where amotionto amend pleadingsissubmitted after responsive pleadings have beenfiled
in a case, the grant or denial of the motion is within the sound discretion of the trial judge. Once
decided, such matters are seldom adversely reviewed on appeal unless abuse of discretion has been
shown." Wilson v. Ricciardi, 778 SW.2d 450, 453 (Tenn. Ct. App. 1989). While the court's
discretion can encompass many factors, Merriman v. Smith, 599 SW.2d 548, 559 (Tenn. Ct. App.
1979), the court can not base a decision to deny a motion to amend pleadings on an erroneous
interpretation of thelaw. Sinceit ispossiblethat the court's denial rested on an assumption that the
relation back provisions of Rule 15.03 do not apply after the statute of repose has run, we must

determine thislegal issue to know if the court abused its discretion.

Thus, the question for this court, which is one of first impression, is whether pleadings
initially filed within the statute of repose can be amended after the statute of reposehasrun. Initially,
we notethat the court has addressed the rel ated i ssue regarding amendment of pleadings subsequent
to therunning of the statute of limitations. InFloydv. Rentrop, 675 S.\W.2d 165, 168 (Tenn. 1984),
the supreme court made clear that "[n]oticeisthe critical el ement involved in determining whether
amendmentsto pleadings relate back.” When the conditions of Rue 15.03 are met, such that the



opposing party has notice of the claim against him within the original statutory period, "the effect
of the Rule[is] to avoidtheimpact of the statute of limitations by |etting the amendment rel ate back
totheorigina filing." 1d. at 168.

Appellee attempts to distinguish Floyd by arguing that since the running of the statute of
repose nullifies a plaintiff's right and remedy, the court doesnot possess subject matter jurisdiction
over clams raised outside of the statute of repose. However, in the recent cases of Sharp v.
Richardson, 937 S.\W.2d 846 (Tenn. 1996), and Cronin v. Howe, 906 S.W.2d 910 (Tenn. 1995), our
supreme court did not permit the substantive nature of the statute of repose to prohibit actions from
being brought beyond the statute'srunning. Both Sharp and Cronin involved the application of the
savings statute to save actions initially filed in atimely fashion but refiled beyond the statutes of
repose, and in both cases, the court found that the actions could berefiled outside of the statute. See
Tenn. Code Ann. 8 28-1-105(a) (1980 & Supp.1995) (savings statute).

InCronin, the specificissuewasthe construction of themedical mal practice statute of repose
asit interacted with the savings statute. With the goal to give effect to the legidativeintent and to
provide harmonious operation of the two laws, the court emphasi zed the spirit of the savings statute
which "is remedial and should be liberally construed in furtherance of its purpose and in order to
bring cases within its spirit and fair intention.” Cronin, 906 SW.2d at 913 (citing Kee v. Shelter
Ins., 852 SW.2d 226, 228 (Tenn.1993)). After acknowledging the substantive nature of the statute
of repose, the court found that "[b]ecause the plaintiff initially brought her medical malpractice
action within the one-year statute of limitations, and within the three-year statute of repose, she
complied with the letter of the statute of repose, avoided the substantive bar of the statute, and
fulfilled its legidlative purpose--to limit the time period during which a physician is subject to a
claim of potential liability." Cronin, 906 SW.2d at 914. Futhermore, the original action's
"conclusion on aground other than the meritsbrought itsrefiling within the long-standing purpose,
spirit, and expressterms of thesavings statute—to provide adiligent plaintiff withan opportunity to
renew asuit that is dismissed by any judgment or decree that does not conclude the right of action.”
| d.

Theissue in Sharp was "whether the savings statute applies to save an action that istimely
filed within both the productsliability statute of limitations and statute of repose, but refiled beyond
the six-year statute of repose.” Sharp, 937 S.W.2d at 848. Asin Cronin, the court focussed on the
long history and remedial spirit of the savings statute. 1t concluded that the plaintiffs had, by filing
their action within the statute of repose, "complied with theletter of the productsliability statute of
reposeand fulfilled itslegislative purpose--to limit the time period during which a manufacturer is
subject to a claim of potential liability." 1d. at 850. Moreover, "[s]ince the plaintiff's suit was
‘commenced within the timelimited by aruleor statute of limitation," and was concluded by anorder

of voluntarily dismissal without prejudice, itsrefiling waswithin the expresstermsandlongstanding
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purposeand spirit of the savings statute--to provide adiligent plaintiff with an opportunity to renew
asuit that is dismissed by any judgment or decree that does not conclude the right of action.” 1d.
Thecourt concludedthat "application of the savings gatutein thiscasedoesnot conflict nor frustrate

either the letter or purpose of the products liability statute of repose.” 1d.

Asin Sharp and Cronin, inthe caseat bar we must determinethelegidativeintent for which
we look first to "the natural and ordinary meaning of the language used, without forced or subtle
construction that would limit or extend the meaning of the language.” Cronin, 906 S.W.2d at 912
(citing Carson Creek Vacation Resorts, Inc. v. State, Dept. of Revenue, 865 SW.2d 1, 2
(Tenn.1993)). Where, ashere, amending thecomplaint does not change the party or naming of that
party, the following portion of Rule 15.03 governs the timeliness of the amendment:

Whenever the claim or defense asserted in amended pleadings arose out of the

conduct, transaction, or occurrence set forth or attempted to be set forth in the

origina pl eading, the amendment relates back to the date of the origi nal pleading.

Tenn. R. Civ. P. 15.03. From the language of Rule 15.03, relation back is qualified only upon the
amendment having arisen "out of the conduct, transaction, or ocaurrence set forth or attempted to
be set forthinthe original pleading.” Significantly, our courts have long stressed the importance of
a liberal interpretation of Rule 15. Floyd v. Rentrop, 675 SW.2d 165, 168 (Tenn. 1984);
Huntington Nat. Bank v. Hooker, 840 SW.2d 916, 923 (Tenn. Ct. App. 1991). The supreme court
hasstated that Rule 15 wasintended "to insurethat cases and controversi esbe determined upon their
meritsand not upon legal technicalitiesor procedural niceties." Karash v. Pigott, 530 S.\W.2d 775,
777 (Tenn.1975).

If aplaintiff initially brings his suit within the statute of repose, he has complied with the
letter of that statute by fulfilling the statute's purpose which isto "provide outer limits of liability."
Wattsv. Putnam County, 525 SW.2d 488, 491 (Tenn. 1975). Furthermore the purpose and irit
of Rule 15 is furthered by permitting an amendment which meets the Rul€e's criteria. Under these
circumstances, a diligent plaintiff is given the opportunity to amend his complaint such that the
controversy may be fully determined on it merits. However, compliance with Rule 15 ensures that
the non-amending party will not be surprised by the amended pleading which must "[arise] out of
the conduct, transaction, or occurrence” of the original pleading. Wetherefore hold that Rule 15.03
permits amendment of pleadings beyond the statute of repose. Our holding today is a logical
extension of thedecisionin Floyd v. Rentrop. Weorder that the court below reconsder Appellants
motion to amend after it makes its conclusions regarding the timeliness of Appellants' original

complaint, in light of this hol ding.
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VII.
Conclusion

In conclusion, we hold that since the gravamen of the Molins complaint is injury to real
property, section 28-3-105 contains the applicable statute of limitations. However, because there
is agenuine issue as to when the action accrued, we remand the case to the trial court on the issue
of accrual. In addition, we remand on the issue of whether the Molins home was substantially
complete prior to October 19, 1991 such the their action is barred by the statute of repose. Findly,
weholdthat under Rule 15.03 of the Tennessee Rules of Civil Procedure, pleadings may be amended
after the statute of repose has run. If the trial court determines that Appellants October 19, 1995
complaint was filed within the statute of limitations as well as within the statute of repose, it must
reconsider Appellants motion to amend in light of our holding with regard to Rule 15.03. The
judgment of the trial court is reversed and the cause remanded for further proceedings consistent

with thisopinion. The cost of appeal shall be taxed to Appellee.

WALTER W. BUSSART, JUDGE

CONCUR:

HENRY F. TODD, P.J.

BEN H. CANTRELL, J.
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