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OP1 NI ON

McMurray, J.

This is a divorce case. On appeal, Brenda Pierce (w fe) raises
the issues of whether the trial court erred by refusing to grant

her periodic alinony, by failing to grant her the divorce, and by



failing to grant her discretionary costs and attorney's fees. W

nodi fy the judgnent and affirmas nodified.

The parties were marri ed on Septenber 22, 1972. They purchased
the marital residence in Septenber of 1974 for $19, 500. 00. On
Novenber 6, 1995, the husband filed for divorce on the grounds of
irreconcilable differences. On January 17, 1996, the wife filed a
counter-petition for divorce on the grounds of irreconcilable
di fferences and i nappropriate marital conduct. Specifically, the
wife alleged that the husband had engaged in an extramarital

affair.

The trial court awarded each party a divorce fromthe other
and awarded the wife alinmony in solido in the formof all of the
husband's interest in the marital residence, |ess $5,000.00. The
court estimated the value of the residence, which the parties held
wi t hout encunbrance, at $50,000.00. The court further held that
"the renmai nder of the parties' personal property and their debts
shoul d be equitably divided between themwith the [wife] to receive
the bul k of these assets as further alinony in solido." The court
awar ded t he husband the val ue of his retirement plan, estinmated at

$14, 777. 32.



W will first consider whether an award of periodic alinony
shoul d have been made to the wife under the circunstances of this

case. T.C A 8 36-5-101(d)(1) provides:

It is the intent of the general assenbly that a
spouse who i s economi cal | y di sadvant aged, rel ative to the
ot her spouse, be rehabilitated whenever possible by the
granting of an order for paynment of rehabilitative,
tenporary support and mai ntenance. Were there is such
rel ati ve econom ¢ di sadvant age and rehabilitation is not
feasible in consideration of all relevant factors,
including those set out in this subsection, then the
court may grant an order for paynent of support and
mai nt enance on a |long-term basis or until the death or
remarri age of the recipient except as ot herw se provi ded
in subdivision (a)(3). Rehabilitative support and
mai ntenance is a separate class of spousal support as
di stinguished from alinony in solido and periodic
alinmony. |In determ ning whether the granting of an order
for paynent of support and maintenance to a party is
appropriate, and in determning the nature, anount,
length of term and nmanner of paynment, the court shal
consider all relevant factors, including:

(A) The relative earning capacity, obligations, needs,
and financial resources of each party, including inconme
frompension, profit sharing or retirenment plans and all
ot her sources;

(B) The relative education and training of each party,
the ability and opportunity of each party to secure such
education and training, and the necessity of a party to
secure further education and training to inprove such
party's earning capacity to a reasonable |evel

(© The duration of the marri age;

(D) The age and nental condition of each party;

(E) The physical condition of each party, including, but
not limted to, physical disability or incapacity due to
a chronic debilitating di sease;

(F) The extent to which it would be undesirable for a

party to seek enploynment outside the home because such
party will be custodian of a mnor child of the marri age;



(G The separate assets of each party, both real and
personal, tangi ble and intangi bl e;

(H The provisions mde wth regard to the nmarital
property;

(1) The standard of living the parties established during
the marri age;

(J) The extent to which each party has nmade such tangi bl e
and i ntangi bl e contributions to the marri age as nonetary
and honmenmaker contributions, and tangi bl e and i ntangi bl e
contributions by a party to the education, training or
i ncreased earning power of the other party;

(K) The relative fault of the parties in cases where the
court, inits discretion, deens it appropriate to do so;
and

(L) Such other factors, including the tax consequences to

each party, as are necessary to consider the equities
bet ween the parties.

The record reveals the followng facts relevant to our
anal ysis under T.C A 36-5-101(d)(1). The wife was di agnosed with
rheumatoid arthritis in 1976. Her treating physician since that
time, Dr. Robert J. Capps, testified by deposition. He stated that
the wife "has a brand of rheumatism that is practically as
aggressive as you can get." The di sease involves inflammtion of
all of her joints, and has resulted in progressive deformties in

her hands, feet and ot her areas.

Dr. Capps testified that due to her disease, the wife's pain
and deformties will get progressively worse as tine passes. He
stated that the inflammtion has spread to the |ining of her |ungs

and also that "she may well end up having future surgeries.” He



testified that she "unquestionably" is one hundred percent

permanent |y di sabl ed on the basis of her rheunatoid disease.

The wi fe worked at Roane State Comrunity College in the print
shop from the beginning of the marriage until 1990. During that
time, she paid one-half of the nortgage on their residence each
nonth. Sonetinme during the |late 1980's, the husband took a job in
Nashville and lived in an apartnent there for five or six years.
The wife testified during that tine she paid all of the bills,
i ncludi ng the nortgage paynent. In 1991, the w fe began receiving

di sability paynents.

At the tinme of the trial, the wife was 53 years old and the
husband was 47. The husband is in good physical and nental shape

and has never had any serious physical problens.

The husband admtted having an adulterous affair with one
Carrie Gizzle starting sonetine in 1995. The wife testified that
in Cctober 1995, the husband noved out of their house, telling her
he was staying with his supervisor, but that he really noved in

with Ms. Gizzle.

It is abundantly clear fromthe record that the wi fe has great
need for periodic alinmony, and the trial court so found. The

wife's only source of inconme is a $700 nonthly disability paynent.



She has tried to run a busi ness drawi ng and painting portraits, but
testified that she has never really earned any noney from her
artwork and it is nore of a hobby than a business. Perhaps of nost
concern is that the wife was covered by the husband' s nedical
I nsurance and can no | onger be so insured after the divorce. The
wife testified that she requires approximtely $400 per nonth for

medi cines to treat her illness.

It is wundisputed that she is conpletely and permanently
di sabl ed, and has no real prospects for enploynent due to her
illness. Further, we find it clear that the wife nade regul ar and
substantial financial contributions to the parties' marriage while
she was able to work. W are of the opinion that under these
circunstances, Ms. Pierce is a spouse antici pated by the statute as
requi ring periodic alinony. The |legislature has made it cl ear that
i f possible the dependency of one spouse on the other be elim nated
and both parties be relieved of the inpedinents incident to the
di ssolved marriage. See Tenn. Code Ann. 8§ 36-5-101(d); Self v.
Self, 861 S.W2d 360 (Tenn. 1993). "Long-term support and mai nte-
nance is appropriate only where there is relative economc
di sadvant age and rehabilitation of the di sadvantaged party i s not
feasible.” 1d. 861 S.W2d at 361. Here it is indisputable that the
wfe is at a great econom ¢ di sadvantage and rehabilitation is not

f easi bl e.



Thus, the only question remaining is the husband's ability to
pay. The trial court, as previously noted, found that the wi fe had
need for periodic alinony, but that the husband had no ability to
pay. The husband is an enployee of the State of Tennessee. In
1995 his yearly gross incone was $19, 153.81. In 1996, he received

a three percent pay increase.

We agree with the trial court that the husband is not a nan of
great neans, but having carefully scrutinized his estinmated nonthly
expenses submtted to the trial court, we cannot agree that he does
not have the ability to pay periodic alinony at all. W find that
the record anply supports the conclusion that the husband has the
ability to pay periodic alinony in the anount of $100. 00 per nonth,
alinmony in futuro. Based on our analysis of the factors contained
inT.C A 8 36-5-101(d) and the record in this case, we consider it
just and equitable to require him to pay that nonthly anount.
Further, regarding the i ssue of alinony, the final decree provides,

anong ot her things as foll ows:

The Court finds that the parties nmarital
resi dence has a value of Fifty Thousand ($50, 000.00)
Dol lars, that the plaintiff has a separate interest in
this hone due to gifts received fromhis famly, but that
def endant shoul d be awarded as alinony in solido all of
the plaintiff's interest inthe marital residence except
t he sum of Five Thousand ($5, 000.00) Doll ars.

[ T] he defendant shall receive as her separate
property, the parties' marital residence |ocated at 424
Nort h Chanberlain Avenue, Rockwood, Tennessee, and al
interest of the plaintiff in this residence shall be



di vested from him and vested into the plaintiff [sic].
It is further ordered by the court that the plaintiff
shal | have and recover judgnent fromthe defendant in the
sum of Five Thousand $5, 000. 00 Dol l ars to conpensate him
for his interest in this hone and shall retain a lien
against the nmarital residence inthis sumto secure sane,
but the plaintiff shall not be allowed to enforce his
i en against this home or otherw se to seek coll ection of
this judgnent for a period of ten (10) years, and this
j udgnent shall not bear interest during that ten (10)
year peri od.

We are of the opinion that, under the circunstances of this
case, the wife should have received the marital residence, free and
clear of any claim by the husband. Reason dictates that absent
sonme extraordinary changes in the circunstances of the wife, she
will be totally without neans to pay the $5, 000.00 judgnent at the
expiration of ten years or at any other tine. Therefore, the
judgment effectively dispossesses the wife of her honme after ten
years. We, therefore, vacate that part of the trial court's
judgnment awarding a judgnent against the wife in favor of the
husband for $5,000. 00. We nodify the judgnent of the court to
award all interest in and to the marital residence to the wfe,
free fromany clains of the husband whatever. W should note that
courts are specifically enpowered to award spousal support out of

t he other spouse's property by T.C. A § 36-5-101.(a)(1)

The wife's second issue is that the trial court erred by
granting the parties a divorce fromeach ot her, instead of granting

her the divorce. 1In this regard, T.C A § 36-4-129 provides:



(a) in all actions for divorce from the bonds of
matri mony or from bed and board, the parties may sti pu-
| ate as to grounds and/or defenses.

(b) The court may, upon such stipul ati ons and proof,
grant a divorce to the party who was |l ess at fault or, if
tilltr 1111l parties areentitled to a divorce, declare
the parties to be divorced, rather than awarding the
di vorce to either party al one. [enphasis provided]

Thus the statute provides the trial court with the authority
and discretion to take such action as it did in the present case.
VWiile we agree with the wife that she denonstrated fault on the
part of the husband and no significant fault on her part, it does
not automatically followthat it was reversible error for the court

to sinply declare the parties divorced.

The wife al so contends on appeal that the trial court erred
in failing to award her attorney's fees. Attorney fee awards are

treated as alinony. Kincaidv. Kincaid, 912 S.W2d 140, 144 (Tenn.

App. 1995); dGlliamv. Glliam 776 S.W2d 81, 86 (Tenn. App.

1988). In determ ning whether to award attorney's fees, the trial
court should again consider the relevant factors in T.C A 8§

36-5-101(d)(1). Kincaid, 912 S. W2d at 144; Houghl and v. Houghl and,

844 S. W 2d 619, 623 (Tenn. App. 1992). Were the wife denonstrates
that she is financially unable to afford counsel, and where the

husband has the ability to pay, the court may properly order the

husband to pay the wife's attorney fees. 1d.; Harwell v. Harwell,

612 S. W 2d 182, 185 (Tenn. App. 1980); Palner v. Palner, 562 S. W 2d




833, 839 (Tenn. App. 1977). An award of attorney's feesis wthin
the sound discretion of the trial court, and unless the evidence
preponderates against the award, it wll not be disturbed on

appeal. Kincaid, 912 S.W2d at 144; Threadqgill v. Threadgill, 740

S.W2d 419, 426 (Tenn. App. 1987); Lyon v. Lyon, 765 S.W2d 759,

762-63 (Tenn. App. 1988).

In the case at bar, we cannot say that the evi dence preponder-
ates against the trial court's holding that the wife is not
entitled to attorney's fees. Qur decision in this regard is
primarily based on our opinion that the husband does not have the
resources to pay for the wife's fees wthout undue economc
hardship. We also find the trial court did not err by awardi ng the

wife only a portion of the discretionary costs at trial.

The wife has requested attorney's fees on appeal. W have
considered the circunstances and the record in this cause, and,
|l argely for the sanme reasons for denying attorney's fees at the
trial level, we decline to order the husband to pay the wife's

attorney's fees for the appeal of this case.

The judgnent of the trial court is nodified as stated in the
opinion. W affirmthe judgnent of the trial court as nodified and
remand the case to the trial court for entry of a judgnment

consistent with this opinion. Costs are assessed to the appell ee.
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Don T. McMurray, Judge

CONCUR:

Houst on M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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This appeal came on to be heard upon the record from the
General Sessions Court of Roane County, briefs and argunent of
counsel . Upon consideration thereof, this Court is of opinion that
the judgnent of the trial court should be nodified.

The judgnent of the trial court is nodified as stated in the
opinion. W affirmthe judgnent of the trial court as nodified and
remand the case to the trial court for entry of a judgnent

consistent with this opinion. Costs are assessed to the appell ee.

PER CURI AM



