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OPINION

REVERSED AND REMANDED Susano, J.



This is a declaratory judgnent action brought by Janes
N. Ransey (“Ransey”), District Attorney Ceneral for Anderson
County (Seventh Judicial District).! He sued the Town of Qiver
Springs (“the Town”) and a nunber of its officials, seeking a
decl aration that the Town’s bl anket policy and practice of
prosecuting Anderson County offenses in Roane County is unlawful.
This controversy stens fromthe fact that, while portions of the
Town are |located in three counties -- Anderson, Roane, and Mrgan
-- the Towmm’'s City Court is physically located in Roane County.
Based on the parties’ stipulation of facts, the trial court
concl uded that the Town could continue to prosecute state cases
arising in Anderson County, in the Gty Court physically |ocated
I n Roane County, provided that it first obtains a waiver of the

right to venue from each defendant. Ransey’ s appeal foll owed.

| . Fact s

The Private Act establishing the Gty Court of Qiver

Springs provides, in pertinent part, as foll ows:

The City Judge shall be vested with
concurrent jurisdiction with courts of
general sessions for violations of crimna

| aws, and shall try all offenses against the
peace and dignity of the Town of Qiver

Spri ngs.

The City Judge shall also have jurisdiction
in and over all cases arising under the state
| aws and ordi nances of the Town of diver
Springs and all cases relative to the

vi ol ati on of such |laws and ordi nances and

of fenses against the state or the Town of

A iver Springs.

'Ander son County is the only county in the Seventh Judicial District.
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Chapter 137, 1994 Private Acts, 8 1(d) and (e) (“the Private
Act”). The Private Act does not prescribe a specific |ocation

for the Cty Court. Id.

The Anderson County portion of the Town is |ocated in
the Seventh Judicial District. The Roane County portion of the

Town is situated within the Ninth Judicial D strict.

Cenerally speaking, a District Attorney has no
authority over cases in districts other than his or her own. See
T.C.A. 8 8-7-103 (Supp. 1997); State v. Canpbell, 721 S.W2d 813,

816-17 (Tenn. Cr. App. 1986). Accordingly, Ransey is wthout
authority to prosecute defendants in the Town’s City Court, so

|l ong as that court holds its sessions in Roane County.

The parties submtted a stipulation of facts, which is

as foll ows:

That the Town of A iver Springs includes
portions of Anderson, Roane and Morgan
Count i es.

That the physical |ocation of the Cty Court
for Aiver Springs is in Roane County.

That the duly el ected Judge of the Gty Court
for Aiver Springs is Defendant Joseph Van
Hook. That the duly elected District
Attorney Ceneral for Anderson County, which
is the Seventh Judicial District, is
Plaintiff Janes N Ransey.

That Defendant Grant Lowe is Police Chief for
the Town of Aiver Springs and Chief Lowe

bri ngs persons charged in the Anderson County
portion of Aiver Springs before Judge Joe
Van Hook sitting as a Court in Roane County.



That Joseph Van Hook as Judge of the Gty
Court for Oiver Springs has presided as a
Judge with General Sessions Court for

crimnal jurisdiction sitting in Roane County
over crimnal charges which arose in the
Anderson County portion of Oiver Springs
over the objection of the Plaintiff District
Attorney for Anderson County.

That wai vers of venue have not been obtai ned
fromall of the Defendants charged with
commtting crines in Anderson County who
appeared before Court. That the Court now
requires a “wai ver of venue” before accepting
guilty pleas.

That the Defendants, absent a ruling froma
Court of conpetent jurisdiction, intend
pursuant to 1994 Tenn. Private Acts, Ch. 127
[sic] to continue exercising the crimnal
jurisdiction for a Sessions Court in the Gty
Court of Aiver Springs |ocated in Roane

County over charges of crimes commtted in
Ander son County.

1. Applicable Law

A. Standard of Revi ew

Since the facts are not in dispute, our review of this
non-jury case is de novo upon the record, with no presunption of
correctness as to the trial court’s judgnent. Ganzevoort V.
Russel |, 949 S.W2d 293, 296 (Tenn. 1997); Union Carbide Corp. v.

Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993).

B. Right to Venue

The right of a crimnal defendant to venue in the
county in which the crine is alleged to have been committed is

found in Article I, Section 9 of the Tennessee Constitution:



That in all crimnal prosecutions, the
accused hath the right to be heard by hinself
and his counsel; to demand the nature and
cause of the accusation against him and to
have a copy thereof, to neet the w tnesses
face to face, to have conpul sory process for
obtaining witnesses in his favor, and in
prosecutions by indictnent or presentnent, a
speedy public trial, by an inpartial jury of
the County in which the crinme shall have been
commtted, and shall not be conpelled to give
evi dence agai nst hinsel f.

(Enmphasi s added). The portion of this constitutional provision

entitling a defendant to “an inpartial jury of the County in

whi ch the crinme shall have been commtted” literally pertains to
the “vicinage,” or place fromwhich the jurors nust be sel ected;
however, that provision has been interpreted to determ ne the

venue of the trial as well. State v. Nichols, 877 S.W2d 722,
727 (Tenn. 1994); State v. Smith, 906 S.W2d 6, 8 (Tenn.Cr. App.

1995) .

O her relevant provisions regarding venue are contai ned
in the Rules of Crimnal Procedure. Rule 18 provides, in
pertinent part, that “[e] xcept as otherw se provided by statute
or by these rules, offenses shall be prosecuted in the county
where the offense was commtted.” Rule 18(a), Tenn.R Crim P.
Rul e 21 provides for a change of venue upon the defendant’s
notion, or the defendant’s consent to the court’s notion, where
“it appears to the court that, due to undue excitenent agai nst
the defendant in the county where the offense was commtted or
any other cause, a fair trial probably could not be had.” Rule

21(a), Tenn.R Crim P.



Anot her provision regarding venue is found at T.C A 8§
40- 35-214. That statute permts a defendant arrested, held or
present in a county other than the one in which the indictnent,
presentnent or charge is pending, to state in witing his desire
to plead guilty, waive trial in the county where the indictnent
is pending or the warrant was issued, and consent to disposition
of the case in the county in which he is present or has been
arrested. T.C A 8§ 40-35-214(a) and (b). Significantly,
however, such waiver is conditioned on the approval of each
county’s district attorney general and court of crim nal

jurisdiction. Id.

C. The Ofice of District Attorney Ceneral

Article VI, Section 5, of the Tennessee Constitution
provides that a district attorney general shall be elected for
each judicial district for which a judge having crim nal
jurisdiction is provided. Specific provisions regarding district
attorneys general are set forth at T.C.A § 8-7-101, et seq.
(1993 & Supp. 1997). T.C A 8 8-7-101 nmandates that “[e]ach
judicial district shall constitute a district attorney general’s
district.” T.C A 8 8-7-103 (Supp. 1997) sets forth the duties

of the office. As pertinent here, that section provides that

[i]t is the duty of each district attorney
general to:

(1) Attend the circuit courts in the
district, and every other court therein
having crimnal jurisdiction, and prosecute
on behalf of the state in every case in which
the state is a party, or is in any w se
interested;....



T.C.A § 8-7-103(1)(Supp. 1997).

As noted earlier, a district attorney general is
generally wthout authority to prosecute cases outside of his or
her district. See T.C A § 8-7-103 (Supp. 1997); State v.

Canpbel |, 721 S.W2d 813, 816-17 (Tenn.Cr.App. 1986). Wthin his
or her district, however, the degree of discretion afforded the
district attorney is significant. State v. Superior Ql, Inc.,
875 S.W2d 658, 660-61 (Tenn. 1994). 1In the Superior G, Inc.,
case, the Suprenme Court expounded on the nature of a district

attorney general’s discretion:

Al t hough there are various statutes which
assign duties to the el ected constitutional
office of district attorney general, there
are no statutory criteria governing the
exerci se of the prosecutorial discretion
traditionally vested in the officer in

det ermi ni ng whet her, when, and agai nst whom
to institute crimnal proceedings. |[ndeed,
it has been often recogni zed t hat
“prosecutorial discretion in the charging
process is very broad.” “So long as the
prosecut or has probable cause to believe that
t he accused commtted an of fense, the
deci si on whet her to prosecute, and what
charge to bring before a grand jury generally
rests entirely within the discretion of the
prosecution,” limted only by certain
constitutional constraints.

Id. at 660 (citing, inter alia, Cooper v. State, 847 S.W2d 521,
536 (Tenn.Cr.App. 1992); In re Death of Reed, 770 S.W2d 557, 560
(Tenn. Cr. App. 1989); and State v. Lunati, 665 S.W2d 739, 746

(Tenn. Cr. App. 1983)).



Ceneral ly speaking, the courts of this state have been
protective of the district attorney general’s prosecutori al
di scretion. For exanple, in the Superior QIl, Inc., case, the
Suprene Court declared a statutory provision? unconstitutional,
due in large part to its infringenment upon the “broad
prosecutorial discretion and awesone responsibility inherent in
the constitutional office” of district attorney general.
Superior G, Inc., 875 S.W2d at 661. 1In so holding, the Court

st at ed t hat

[a] | though the General Assenbly may enact

| aws prescribing or affecting the “procedures
for the preparation of indictments or
presentnents,” it cannot enact |aws which

i npede the inherent discretion and
responsibilities of the office of district
attorney general without violating Article
VI, 8 5 of the Tennessee Constitution.

Id. (Ctation omtted)(enphasis in original).

[11. The Parties’ Contentions

Ransey contends that a crimnal defendant does not
possess a general, unconditional right to waive venue. He argues
that a change or waiver of venue may only be acconplished
pursuant to Rule 21(a), Tenn.R Cim€P., or T.C A § 40-35-214.

Thus, according to Ransey, when neither of these provisions

2The statute in question was the Water Quality Control Act of 1977,
which is codified at T.C. A. § 69-3-101, et seq. The Court held
unconstitutional § 69-3-115(d), which required the district attorney general
or the grand jury to obtain authorization fromthe Comm ssioner of the
Department of Health and Environment or the Water Quality Control Board prior
to instituting crimnal proceedings under the Act. Superior Ol, Inc., 875
S.W2d at 660-61.



apply, offenses commtted in the Anderson County portion of

Aiver Springs nust be tried in Anderson County.

In his brief submtted to the trial court, Ransey al so
contends that the Town’s venue wai ver policy and practice
i mproperly allows the Town to retain various court costs, fines
and ot her funds to which Anderson County woul d ot herw se be
entitled. He further argues that the Town’s practice
substantially interferes with his ability to discharge the duties
of his office. This latter position was nore fully devel oped in
an amcus curiae brief submtted to the trial court by the
Tennessee District Attorneys CGeneral Conference, in which it is
argued that “the holding of the [Cty] [Clourt exclusively in
Roane County inpermssibly interferes with the discretion and
responsibility of the District Attorney General for the Seventh

Judicial District.”

The defendants, on the other hand, contend that the
right to venue, as found in Article I, Section 9, of the
Tennessee Constitution is subject to waiver by a crimnal
defendant. They argue that this right of waiver is not dependent
upon the consent of the district attorney general, and that the
Town’ s practice of obtaining waivers of venue, and then

prosecuting defendants in Roane County, is perm ssible.

V. Analysis

It is clear that the Tennessee Constitution confers

upon crimnal defendants an absolute right to venue in the county



in which the crine was commtted. See Tenn. Const. Article I,
Section 9 (1870); State v. Nichols, 877 S.W2d 722, 727 (Tenn.
1994); State v. Smith, 906 S.W2d 6, 8 (Tenn.Cr.App. 1995). This
constitutional principle pronpted® the drafters of the Rules of
Crimnal Procedure to provide that “[e]xcept as otherw se

provi ded by statute or by these rules, offenses shall be
prosecuted in the county where the offense was conmtted.” Rule

18(a), Tenn.R. CrimP. (Enphasis added.)

The Tennessee Constitution, the Rules of Crim nal
Procedure, and the applicable Code provision are all devoid of an
explicit grant of a right to waive the constitutional right to
venue. That is not to say that venue can never be waived; but
such wai ver can occur only under certain circunmstances and when
undertaken in conformty with the Rules of Crimnal Procedure or
the applicable statutory provision. As previously indicated, the
Code and Rules of Crimnal Procedure contain two provisions
relative to a wai ver or change of venue. The first is Rule 21 of
the Rules of Crimnal Procedure, which authorizes a change of
venue, with the defendant’s consent, when it appears to the court
that a fair trial in the county where the offense was commtted
is unlikely, due to excessive publicity or excitenent. The
second is T.C. A 8 40-35-214, which allows a defendant to waive
venue in the county in which a charge or an indictnent is
pendi ng, and then plead guilty and consent to disposition of the
case in the county in which the defendant has been arrested or is
bei ng held. However, neither of the aforenentioned provisions

are directly applicable in the instant case. Here we are faced

3See Comm ttee Comment to Rule 18, Tenn.R. Crim P.
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with a policy and practice by which crimnal defendants execute
wai vers of their right to venue in the county in which the

of fenses have been commtted, i.e., Anderson County, in order to
consent to disposition of their cases in the county in which the
City Court is situated, i.e., Roane County. Such waivers are
secured to accommpdate what is obviously the Town’ s expedi ent
decision to nmaintain only one courthouse; however, expedi ency
cannot justify a policy and practice that is contrary to

| egi sl ati ve enactnents.

The Tennessee Constitution does not expressly grant to
a defendant an absolute right to waive venue. Furthernore, we do
not find within the constitutional right to venue, an inplied
right to waive venue. Thus it is clear that, by enacting T.C A
8 40-35-214 and adopting Rule 21, Tenn.R G imP., the CGeneral
Assenbly has placed certain |imtations on the manner and
ci rcunst ances under which the right to be tried in the county
where the of fense was conmitted can be waived by a crimna
defendant. Such legislative restrictions are presunptively
valid; generally speaking, the |legislature has the power to enact
any law that is not expressly or inpliedly prohibited by the
state or federal constitution. Dennis v. Sears, Roebuck & Co.,

446 S. W 2d 260, 266 (Tenn. 1969); Crowe v. John W Harton Meni|

Hosp., 579 S.W2d 888, 892 (Tenn. App. 1979).

Wth regard to the qualification in T.C. A § 40-35-214
that a wai ver of venue under its terns is subject to the approval
of the district attorney, we note that a simlar requirenent

regardi ng wai ver of the right to a grand jury investigation and
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trial by jury* has recently been upheld by the Court of Crim nal
Appeals in State v. Brackett, 869 S.W2d 936 (Tenn.Cr.App. 1993).
In that case, the Court of Crimnal Appeals held that a district
attorney could w thhold consent, pursuant to Rule 5(c)(2),
Tenn.R.CrimP., to atrial in general sessions court wthout a

jury, as opposed to a jury trial in the county crimnal court.

Id. at 939. 1In so holding, the Court of Crim nal Appeals noted

t hat

[fl]or many of the reasons the defendant is

guaranteed the right to trial by jury in the

crimnal case, there exists a basis for the

state, on behalf of its people, to exercise

the sane entitl enent.
I d.

We believe that the sanme logic applies in the instant
case. It is clear that, absent special circunstances, venue for

a crimnal proceeding lies within the county in which the of fense
was comm tted. Tenn. Const. Article |, Section 9 (1870); Rule
18(a), Tenn.R CimP. The legislature, by enacting T.C A § 40-
35-214 and adopting Rule 21, Tenn.R CimP., has placed valid
restrictions on the circunstances under which venue may be
changed. In situations where Rule 21, Tenn.R. G imP., and T.C A
8§ 40-35-214 are not inplicated, a district attorney general has
the prerogative to insist that a defendant be prosecuted in the

county in which the offense was comm tted.

“See Rul e 5(c)(2), Tenn.R.Crim P.
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In this case, the Town of Aiver Springs has
I npl emented a policy and practice that necessarily involves a
wai ver of a crimnal defendant’s right to venue in the county
where the crime was commtted. This is not in conformty with
either of the aforenentioned provisions for a change of venue;
nor are we aware of any authority conveying a general, unfettered
right to waive venue upon one who is facing crimnal charges.
Furthernore, the inplenentation of this practice by the Town
clearly inpinges upon the ability of the Anderson County District
Attorney Ceneral to discharge the duties of his office, in that
it effectively takes cases arising within his own jurisdiction
out of his hands. W find nothing unconstitutional about the
Private Act on its face; neverthel ess, the venue wai ver procedure
I npl enmented by the Town pursuant to that Act violates the
statutory schene requiring each district attorney to exercise
certain prosecutorial responsibilities with respect to crimnal
viol ations occurring within his or her district. See T.C.A 8§ 8-
7-101, et seq. (1993 & Supp. 1997). As noted earlier, “laws
whi ch i npede the inherent discretion and responsibilities of the

office of district attorney general” are inperm ssible. State v.

Superior Ql, Inc., 875 S.W2d 658, 661 (Tenn. 1994).

V. Concl usi on

Accordingly, we hold that the Town’ s bl anket policy and
practice of trying Anderson County cases in Roane County,
prem sed, as it is, on the false proposition that a defendant has
an absolute right to waive venue, constitutes an unl awf ul

expansion of a defendant’s right to waive venue beyond that
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permtted by the provisions of Rule 21(a), Tenn.R G imP., and
T.C.A. 8 40-35-214. It therefore results that the decision of
the trial court is reversed. Costs at the trial |evel and on
this appeal are taxed to the appellees. This case is remanded to
the trial court for the entry of an order enjoining the

def endants fromcontinuing to inplenment the policy and practice

held to be illegal in this opinion.

Charl es D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.
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