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This is a divorce case. Following a bench trial, the
court awarded Del ores Jean Streun (“Wfe”) an absol ute divorce on
t he ground of inappropriate marital conduct, divided the parties’
property, and ordered John Ednund Streun (“Husband”) to pay
periodic alinmony in futuro of $350 per nonth. Husband appeal ed,
arguing, in effect, that the evidence preponderates agai nst the
trial court’s determnation that Wfe was entitled to periodic
alimony in futuro. Wfe contends that the alinony award is
appropriate. She submts an additional issue -- that, in her
words, “the trial court erred in not enforcing the parties’

settl enent agreenent of Novenber 7, 1995.~”

In this non-jury case, the record of the trial court’s
proceedi ngs cones to us with a presunption of correctness as to
the trial court’s factual findings. W nust honor this
presunption “unl ess the preponderance of the evidence is
otherwise.” Rule 13(d), T.R A P. The trial court’s concl usions

of law are not accorded the sane deference. Canpbell v. Florida
Steel Corp., 919 S.W2d 26, 35 (Tenn. 1996); Presley v. Bennett,

860 S.W2d 857, 859 (Tenn. 1993).

In a divorce case, a “court nay nmake an order and
decree for the suitable support and naintenance of either spouse
by the other spouse, or out of either spouse’s property,
according to the nature of the case and the circunstances of the
parties.” T.C A 8§ 36-5-101(a)(1). The threshold question is
whet her the spouse requesting alinony is “economcally
di sadvant aged, relative to the other spouse.” T.C A 8 36-5-

101(d)(1). Pursuant to the provisions of T.C. A 8§ 36-5-



101(d) (1) (A)-(L), there are twelve factors that a court should
consider “[i]n determ ning whether the granting of an order for
paynment of support and maintenance to a party is appropriate, and
in determning the nature, anount, length of term and manner of
paynment.” The “real need” of the requesting spouse “is the
single nost inportant factor.” Cranford v. Cranford, 772 S. W 2d
48, 50 (Tenn. App. 1989). See also Aaron v. Aaron, 909 S.wW2d
408, 410 (Tenn. 1995). “In addition to the need of the

di sadvant aged spouse, the courts nost often consider the ability
of the obligor spouse to provide support.” Cranford, 772 S. W 2d
at 50. A trial court has broad discretion in making an alinony
determination. Aaron, 909 S.W2d at 410. In any event, alinony
in excess of need is punitive, and, hence, should not be awarded.
Duncan v. Duncan, 686 S.W2d 568, 571 (Tenn. App. 1984). Alinony

is not designed to punish an errant spouse. I|d.

The parties to this litigation were the only w tnesses
who testified as to facts relevant to the subject of alinony.
Wth the exception of two exhibits that are not directly rel ated
to the issue of alinony, the only docunents introduced at tria

were the financial affidavits of the parties.

Wfe presented an i ncome and expense affidavit,

reflecting the foll ow ng:

Net nonthly inconme from enpl oynent $1, 338. 39

Less: Expenses
Regul ar nonthly expenses $1, 470.71

O her expenses of Wfe 318. 00
Expenses of two adult
children 485. 00 2,273.71
Al |l eged shortfall <$ 0935.32>



Husband does not chall enge the correctness of many of Wfe's
expenses; but he does challenge the inclusion in her affidavit of
t he expenses of his two adult children.? He also questions the
accuracy of Wfe's “regular nonthly expenses” of $1,470.71, which
i nclude, in her words, an “auto paynent, credit cards, autonmatic
payrol |l deduction for loan with credit union, etc.” of $788.
Unfortunately, the record does not reflect a breakdown of these
nonthly credit card and note paynments. A breakdown woul d have
been hel pful since the trial court’s judgnent provides that “the
out st andi ng i ndebt edness of the parties” is to be paid fromthe
sale of the parties’ two uninproved |ots and, further, that
certain other debts are to be paid directly by Husband. Be that
as it may be, it is clear fromthe record that Wfe’'s nonthly
credit card and note paynents, post-divorce, will not amount to

$788 as set forth in her affidavit.

It is also clear that Wfe earns nore than the
$20, 363. 20? annual gross incone clainmed on her affidavit. She
admtted that she worked sone overtine for her enployer, d an
MIls -- overtinme that is not reflected on her affidavit. She
testified that her W2 wages fromOan MIIls in 1995 were
“probably” $23,000. Furthernore, Wfe testified that she earned
noney fromtwo other sources, neither of which is reflected in

her inconme and expense statenent:

Wte's conplaint did not seek to predicate a child support request on
the theory that either of these children was disabled to the extent that child
support beyond the age of majority would be justified. Cf. Stevens v.
Raynmond, 773 S.W 2d 935, 938 (Tenn. App. 1989). One of the children was
enmpl oyed and W fe's counsel acknow edged at trial that the other child, while
unenpl oyed, was not disabl ed.

’$391. 60 per week x 52 weeks.



Qln addition to trying to work overtine, do
you have other things that you do try to do
to generate noney?

A Yes, maam | do. | do hair on the side to

try to make extra noney. | also do wall paper
on the side to make some extra noney.

Particularly significant to the question of alinony is the

foll owi ng exchange during Wfe’'s cross-exam nation:

QIf you didn't have your son to support or
your daughter, you could support yourself,
couldn’t you?

A Just on ny own, yes, but | have to have a
home for ny children as I ong as they need ne.

We are required, in our de novo review, to determ ne
t he preponderance of the evidence in this case. Considering only
Wfe' s testinony, we find that the evidence preponderates agai nst
her cl ainmed need for alinmony. It is clear that she cannot claim
her children’ s expenses to support her alinony request. Husband
is not obligated for these expenses. See T.C. A 8§ 34-11-102(b).
It is Iikew se clear, again only considering Wfe's testinony,
that the incone on her affidavit is understated and that her
monthly credit card and note paynents are overstated. Finally,
W fe acknow edged that she had sufficient income to support

herself. The alinony award cannot st and.

By way of a separate issue, Wfe contends that the
trial court erred in failing to enforce the “parties’ settlenent
agreenent of Novenber 7, 1995.” W find that Wfe has wai ved

this alleged error.



It is clear fromthe record that the parties nmet on
Novenber 7, 1995, and reached an agreenent regarding
substantially® all of the pending issues. It is |likew se clear
that, followng their settlenent conference, the parties
announced the details of their settlenment in open court. Wthout
opposition from Husband, Wfe asked that she be granted a divorce
on the ground of inappropriate marital conduct. The court
refused to do so, believing, incorrectly, that it was precluded
from doing so because Wfe did not have a corroborating w tness.*
Instead, the court orally awarded a divorce on the ground of
irreconcil able di fferences, even though the parties had not
reduced their agreenent to witing.® On a day subsequent to the
announcenent, and before a judgnment was entered, Husband
repudi ated the agreenent and this case proceeded to a contested

hearing before the trial court.

A transcript of the Novenber 7, 1995, settlenent
announcenent was introduced at trial; but the court refused to
precisely followits ternms. W do not find this to be reversible

error in this case.

We acknow edge that the facts of this case are somewhat
simlar to the case of REM Enterprises, Ltd. v. Frye, 937 S. W 2d

920 (Tenn. App. 1996) where we held that a detailed settl enment

SHusband poi nts out that the November 7, 1995, agreement did not address
Wfe's retirement account at Oan MIls. That fund was equally divided by the
court in its judgment.

cf. T.C.A 8§ 36-4-129

%t is clear that a divorce on the ground of irreconcil able differences

shoul d only be granted after the parties have executed a witten marita
di ssol ution agreenment. See T.C.A. 8§ 36-4-103(b).
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announced in open court and acknow edged to be such by the
parties at that court session was binding even though di savowed
by one side before the judgnent was entered. 1d. at 921-22. 1In
so hol di ng, we distinguished Harbour v. Brown for Urich, 732
S.W2d 598 (Tenn. 1987) where the parties announced to the court
that they had reached a settlenment but failed to state the terns
of the settlenment. |In Harbour, the court allowed a party to
repudi ate the settlenent, noting that “a valid consent judgnment
cannot be entered by a court when one party wi thdraws his consent
and this fact is comrunicated to the court prior to entry of the
judgment.” 1d. at 599. In the instant case, however, we do not
find it necessary to reach the issue raised by Wfe. This is

because we find that wife has waived this alleged error.

Fol l owi ng the hearing below, the court entered its
judgnment. After the judgnment was entered, counsel for the
parti es approved an “Agreed Order” which was subsequently signed
and entered by the trial court. |In addition to nodifying the
judgment, the Agreed Order prescribes terns regarding the court’s
di vision of assets and debts that are at variance with the terns
of the parties’ agreenent of Novenber 7, 1995. Significantly,
the Agreed Order does not reserve to Wfe the right to raise the
i ssue of the enforceability of the earlier agreenent. |In effect,
by approving the Agreed Order, Wfe has assented to certain terns
of the division of property and debts now before us. Even
assum ng, solely for the purpose of discussion, that the earlier
agreenent was enforceable, we could not enforce it now since it
conflicts with the terns of Wfe's nost recent agreenent. By

agreeing to change the court’s judgnment, Wfe has waived the



i ssue now being raised by her. See Rule 36(a), T.R A P.
(“Nothing in this rule shall be construed as requiring relief be
granted to a party...who failed to take whatever action was
reasonably available to prevent or nullify the harnful effect of

an error.”)

So nmuch of the judgnment of the trial court as awards
Wfe periodic alinony in futuro of $350 per nonth is hereby
reversed. The remminder of the court’s judgnent is affirned.
Costs on appeal are taxed to the appellee. This case is remanded
for enforcenment of the trial court’s judgnent, as nodified by
this opinion, and for collection of costs assessed bel ow, al

pursuant to applicable | aw

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

WlliamH | nman, Sr.J.



