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Union PlantersNational Bank (“Bank™), asexecutor for theestate of JamesA. LeRoy
(“Testator”), filed an action in the Probate Court of Shelby County for probate of Testator’ swill on
January 5, 1989. Bank subsequently filed suit for declaratory judgment against the beneficiariesand
legatees of Testator’s property (“appellees’) allegng that the residuary estate provided for in
Testator’ swill to pay all death taxeswasinsufficient to cover histax liability and seeking restitution
from the appelleesfor their proportional share. Dedman appelleesresponded by contendingthat the
post-death appreciation of residuary estate assets and the receipt of income from those assets had
sufficientlyincreased the value of theresiduary estate to enabl eit to sufficiently cover all death taxes
requested by Bank. The Special Master appointed by thetrial judge confirmed the sufficiency of the
residuary estate on the date the taxes were due The trial court entered judgment for appellees
confirming thereport of the Special Master finding that therewas no shortfall intheresiduary estate
established by the testaor in his will and thus rendering appellees not liable to Bank for
reimbursement of death taxesin any amount. Wefind the decision of thelower court asto theissue
of post-death income to the residuary trust to bein error and remand. Dueto the complicatedfacts
of this case and our determination that one issue inthis case requires aremand to the lower court,

we will only present the facts relevant to that issue.

Testator executed hiswill in 1977, eleven years prior to his death on December 16,
1988. At the time he executed his will, Testator’s immediate family consisted of two daughters,
appellees Jill Dimiceli and Sue Henderson and his wife, appellee Bernice LeRoy, to whom he
remained married until his death. The will established amarital trust for the benefit of Testator’s
widow and aresiduary trust for the benefit of the widow, hisdaughtersand other lineal descendants.

The income of the residuary trust was specifically devised to Testator’ s wife and daughters.

A year after the will’ s execution, Testator entered into a relationship with appellee
Bettye Dedman. They began livingtogether in April 1981 andinJune 1982, Ms. Dedman was made
beneficiary of Testator’ slifeinsurance policy from which shereceived approximatel y $400,000 upon
his death. Testator dso made other gifts to Ms. Dedman including a Germantown condominium
wherethey lived prior to Testator’ sdeath. Ms. Dedman’ sbenefitswereincluded in Testator’ sgross
estatefor state inheritance tax and federal estate tax purposes. Testator’s death tax liability totaled

approximately $562,000.



Testator’ swill contained the following tax clause:

| direct that there shall be paid out of that portion of my residuary
estate which is not included in the share qualifying for the marital
deduction, without apportionment, all estate, inheritance, succession
and other taxes . . . assessed by reason of my deah, imposed by the
government of the United States, or any State . .. in respect of all
property required to be included in my gross estate for estate or like
tax purposes by any such governments, whether the property passes
under this Will or otherwise, including property over which | have a
power of appointment, without contribution by any recipient of any
such property.

This clause was interpreted as demonstrating Testator’s intent to pay all death taxes from his
residuary estate, including thetaxeson thelifeinsurance payment to Ms. Dedman. Becausethetotal
value of theresiduary estate had not been determined, Bank, asexecutor, pad thetax liabilityin full
from assetsinits possession on September 18, 1989. Bank contendsthat this payment of death taxes
has left it unable to fully fund the marital bequest. Thisinsufficiency isthebasis of Bank’sdaim
against the Dedman appellees. Bank maintains that the residuary estate is properly valued as of
Testator’ s date of death and assertsthat, on that date, the residuary estate was inadequate to satisfy

the entire tax obligation.

Bank asserts that the Dedman appellees should bear the entire brunt of the shortfall
and should be denied the benefits of the tax clause since Testator was not evenacquai nted withthem
at the date of execution of hiswill and, thus, did not intend that they benefit therefrom. Bank further
assertsthat the post-death increases of income are properly included within the residuary estate for
thebenefit of itsbeneficiaries, thetestator’ s* nearest and dearest,” hiswife and two daughters. Bank

asserts that thisis the only way that the will and itstax clause can be gven effect as written.

Whileitisundisputed that the residuary estate wasinsufficient to pay the taxes as of
the date of the Testator’ s death, the Dedman appellees argue that Testator’ s date of death is not the
proper valuation date and that the residuary estate was sufficient to meet the tax burden due to the

appreciation of assets and the receipt of income since the Testator’ s death.

Thetrial court determined that the assas of the residuary estate were to be valued as



of the datethat the death taxes were due and payabl e and that the residuary estate should beincreased
by theamount of theresiduary estate’ snet income accrued subsequent to Testator’ sdeath, but which
remained undistributed on September 18, 1989. The court confirmed the report of the Special

Master that no shortfall inthe residuary estate existed on the date that the death taxes were due and

payable.

When the trial court and the master agree on an issue of fact, such findings are
conclusive on appeal if supported by any material evidence. I n re Estate of Tipps, 907 S.W.2d 400,
403 (Tenn. 1995). However, our scope of review regarding questions of law is de novo with no
presumption of correctness. Briggs v. Riversound Ltd. Partnership, 942 S\W.2d 529, 531 (Tenn.

Ct. App. 1996).

Although both sides in this appeal raised several complicated issuesfor review, the
central issues revolve around the valuation of the residuary estate and whether it was sufficient to
satisfy the tax burden assessed against it. Of particular importance to the resolution of this matter
isthe issue of post-death income to the residuary estate. Thetrial court found that, on the date the
taxes were due and payable, the residuary estate had increased to the point it was sufficient to pay
the taxes. However, this increase was due to the appreciation of assets and the receipt of income
during the period after the Testator’ s death, but before thetaxesweredue. It isin the disposition of

thisincrease that the trial court erred.

TheTestator’ swill established aresiduary trust whichwascomprised of all the assets

in hisresiduary estate. The Testator directed the trustees of the residuary trust to

[R]emit such part of the net incometherefrom asthey shall determine
to bereasonably required for the reasonabl e mai ntenance and support
of my wife, BERNICE A. LeROY, ... solong assheshdll live. That
portion of the net income which shall not be distributed to . . . my
said wife shall bedistributed equally to my daughters SUE ANN L.
HENDERSON and JLL MARIE L. DIMICELI.

Thislanguage clearly establishes the Testator’ s intert to give the net income of the residuary trust

to hiswife and daughters.



A qift of “net income” means that the beneficiary of the gift receives the income
“from the property, fund and the like after deducting periodic recurring taxes and other expenses
which are necessary to the preservation of the property from which theincome is derived or which
are necessary toearn theincome, to keep account of it, and thelike.” 5 William J. Bowe & Douglas
H. Parker, Page on the Law of Wills8 39.3 (4th ed. 1962). Whilethe term net income would seem
to refer to income after the deduction for administraive expenses associated with the residuary

estate, we do not take the term to include death taxes incurred by the Testator’s estate as awhole.

Asto the issue of whether these beneficiaries are due the income from the death of
the Testator or whether thisincome becomes part of the residuary which may be used to satisfy the
death taxes of the estae, our court has adopted the “Massachusetts Rule”. American Nat’'| Bank
of Nashville v. Embry, 181 Tenn. 392, 181 S\W.2d 356 (Tenn. 1944). This rule gives the
beneficiariesof theincometheincomefromtheentireresiduary estaterather than merely theincome
earned from the portion of the residuary estatewhich remains after the satisfadion of all debtsand

expenses. Id. Asthe court said in Embry:

Itis clear . . . that the application of the ‘Massachusetts Rule’ has
been approved by experience, as most reasonableand practical. Not
only does it relieve the executor and trustee from complex
accounting, and the consequent burden of changed decisions, which
may be made necessary, asthe administration progresses, but it offers
a clear and simple rule upon which a testator may rely, if he so
desires, or fromwhich he may depat if he so writes hiswill.

Id. at 360-361.

Therefore, the post-death income to the residuary estate, as distinguished from the
appreciation of assets, may not praperly be utilizedin the satisfaction of thedeath taxes. Inthiscase,
despite the need for judicial economy, we feel we have no choice but to remand this case for
calculation of the residuary estate consistent with thisopinion. Therefore, the remaining issuesare
pretermitted. Costsin this cause on appeal are taxed one-half to the appellant and one-half to the

appellees.
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