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Kenneth James W1 son appeals a judgnent of the Grcuit
Court for Bradley County which provided that "the parties are

granted a divorce fromone another," and awarded custody of the

parties' two mnor children to the wife, Karen Ann Gay W/ son.



M. WIson appeals, raising the followi ng three issues:

1. Did the trial court err in failing to dismss
the Plaintiff's conplaint for divorce and child custody
pursuant to T.C A 36-4-106(b)(1) for failure to
include the jurisdictional information required in her
first pleading by T.C A Section 36-6-2107

2. Did the trial court err in awardi ng custody
of the parties' two mnor children to the Plaintiff
rather than to the Defendant?

3. Did the trial court err in granting a divorce
to the parties rather than to the Defendant
i ndi vidually on his counter-conplaint?

(b) (1) The conplainant shall also allege the full name of the
husband, the full maiden name of the wife, their mailing addresses, dates and
pl aces of their birth, race or color of each spouse, nunber of previous
marri ages of each spouse, date and place of the marriage of the parties, the
number of their children who are mnors at the time of the filing of the
conpl aint, and any other litigation concerning the custody of such children in
this or any other state in which either party has participated, as specified
in 8§ 36-6-210. It shall be mandatory that every conplaint filed under this
chapter shall contain the foregoing, and the trial judges shall dism ss
petitions and bills which do not contain the foregoing unless it can be shown
to the satisfaction of the court that such information could not be obtained
by the conpl ai nant or petitioner by exercising due diligence

[ [ --(a) Every party in a custody proceeding in
its first pleading or in an affidavit attached to that pleading shall give
i nformati on under oath as to the child's present address, the places where the
child has lived within the last five (5) years, and the nanmes and present
addresses of the persons with whomthe child has lived during that period. In
this pleading or affidavit every party shall further declare under oath
whet her:

(1) The party has participated (as a party, witness, or in any other
capacity) in any other litigation concerning the custody of the same child in
this or any other state;

(2) The party has information of any custody proceedi ng concerning the
child pending in a court of this or any other state; and

(3) The party knows of any person not a party to the proceedi ngs who has
physical custody of the child or claims to have custody or visitation rights
with respect to the child

(b) I'f the declaration as to any of the above itens is in the
affirmative, the declarant shall give additional information under oath as
required by the court. The court may exam ne the parties under oath as to
details of the information furnished and as to other matters pertinent to the
court's jurisdiction and the disposition of the case

(c) Each party has a continuing duty to informthe court of any custody
proceedi ng concerning the child in this or any other state of which the party
obt ai ned information during this proceeding.



Ms. Wlson filed the original suit on Decenber 21,
1996, and M. WIson an answer and counter-conplaint. His
pleading is not stanped filed by the Clerk of the Trial Court,

but the certificate of service by counsel is dated May 29, 1997.

M. WIlson's answer specifically addresses the question
rai sed by his first issue which counsel and the Trial Court
di scussed prior to trial. During the discussion, counsel for
Ms. WIson suggested that he m ght anend her conplaint to neet
the objection raised, but M. WIson's counsel contended an
anendnent woul d not resolve the probl em because T.C A 36-6-210
required the information be included in the first pleading. The
Trial Judge indicated that he would be inclined to allow the
amendnent, but that if he did so he would be required to grant a
continuance. Parenthetically, we note that it is not clear from
the record nor from argunent of counsel before this Court why a
conti nuance would be required. |In any event, the parties tacitly
agreed that the case should go to trial w thout the anendnent

being filed.

Even if, as insisted by M. WIson, the requirenents of
the Code Sections are jurisdictional, it seens to us the Court
had authority to enter the decree which he did based upon prayers
of the counter-conplaint which net the requirenents of T.C A 36-

4-106(b) (1) and 36- 6- 210.



W will not address the second issue because we find
the record is not sufficiently devel oped for us to do so. W say
this because at the conclusion of M. WIlson's testinony, the

foll owi ng colloquy occurred between counsel and the Court:

MR. BRYANT: Your Honor, | have several other
W tnesses here. | have the babysitter that keeps the
children --

THE COURT: | don't need -- just briefly tell ne
who the witnesses are. | don't see any need to bring
all these other witnesses on. So | would like for you
to just generally tell nme what they woul d show.

MR. BRYANT: Your Honor, | have two wi tnesses that
work with Ms. Wlson that will testify about -- who
have been in her home, who have children thensel ves --
the fitness of her honme, about their children being
over there, staying over there, how they have no
problenms with that.

| have the babysitter here who would testify how
punctual Ms. WIson is about dropping off and picking
up the children. She's never observed anything in the
way of the children seeming to be dirty or neglected or
abused in any way during the time she's kept the
chil dren.

Her sister is here and her husband who have been
around them Those are the other types of w tnesses |
have.

MR. BASS:. Your Honor, | have his nother here, who
will testify about the tines that the parties have
lived with her during the marriage, about the |ack of
attention that Ms. WIson gave to the children, and
al so about her excessive use of force in disciplining
the children, particularly in slapping Melinda in the
face. And she also has the little cancorder with the
video screen on it to show the video of Melinda. And
what that will show, Your Honor, is a |large bruise
directly on the | ower back above the right buttocks and
another small bruise directly in the mddle of the left
butt ocks.

They woul d also -- his nother and father would
testify to the quality of care he provided for the
children. W also have his sister here, who wll
testify about what she knows about M. Mantooth.
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THE COURT: | would accept that all these w tnesses
will testify to those things. The parties will nake a
brief closing.

It is apparent fromthe foregoing that a proper
resolution of the question of custody depends upon the Court's
assessnent of the credibility of the witnesses who did not

testify.

As to the last issue, M. WIson insists that he should
be granted the divorce because his wife had been guilty of
nunerous acts of adultery and he only one, which he contends she
had condoned. Wiile it is true the parties |ived together after
the occasion of M. WIlson's indiscretion in 1992, there is no
proof that Ms. WIson had know edge of it, which is a
prerequisite of the defense of condonation. Mreover, there is
proof in addition to M. WIlson's adultery, that he was guilty of
physi cal and nental abuse to Ms. WIson which, along with the
act of adultery, would support the Court's finding that "there
are anple grounds for divorce on both the conplaint and on the
counter-conplaint.” In light of the Trial Court's granting a
di vorce to both parties, it my be inferred that there were anple

grounds for divorce proven by both parties.

Based upon the record before us, It appears the Court

woul d be authorized in declaring the parties to be divorced



pursuant to T.C A 36-4-129, and the decree entered belowis
nodi fied by deleting that portion which states, "The parties are
granted a divorce fromone another,"” and inserting in lieu

thereof, "The parties are declared to be divorced."

For the foregoing reasons the judgnment of the Trial
Court is affirnmed in part, vacated in part, nodified in part and
remanded for proceedi ngs not inconsistent with this opinion. The
costs of appeal are adjudged one-half against Ms. WIson and

one- hal f against M. WIlson and his surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMirray, J.

Charl es D. Susano, Jr., J.

(a) In all actions for divorce fromthe bonds of matrinony or from bed and
board, the parties may stipulate as to grounds and/or defenses.

(b) The court may, upon such stipulations or upon proof, grant a divorce
to the party who was |less at fault or, if either or both parties are entitled
to a divorce, declare the parties to be divorced, rather than awarding a
divorce to either party al one.



