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OP1 NI ON

McMurray, J.

This is a wll contest. The contestant, Gary M chael
Connat ser, charges in his pleadings that the testator was nental |y
i nconpetent at the tinme of the making of the will and further that
the testator was subjected to undue i nfluence by the | egat ees naned
inthe will. The executrix, Beatrice Connatser, noved for sunmary
judgnent. Upon consideration, the court sustained the notion and
entered judgnment upholding the will. This appeal resulted. W

affirmthe judgnent of the trial court.

The executrix, Beatrice Connatser, is the widow of Cinmer E
Connatser. Gary M Connatser is a son of dimer E. Connatser,
deceased, by a prior marriage. Under the WII of dimer E
Connat ser, which is contested here, Beatrice Connatser is the sole
devi see of any and all property, real, personal or mxed "to the
exclusion of all others" in the event she survived the testator,
whi ch she did. Sanmuel D. Connatser is the son of Beatrice Connatser
and Ciner E. Connatser, and a one-half brother to Gary M
Connat ser. Samuel is the contingent devisee in the event his

not her, Beatrice, should have predeceased the testator.



We shoul d note that the plaintiff-contestant is pro se. Wile
we are constrained to view pleadings and procedural matters
| iberally when a non-lawyer party appears pro se, we are not at
liberty to overl ook either procedural |aw, substantive |law or the
Rules of G vil Procedure approved by the Suprenme Court and the
CGeneral Assenbly. The record is filled wth superfluous and
irrel evant docunents, having no basis in either law, fact or
procedure insofar as the record reflects. Neverthel ess, we have
reviewed the record in its entirety in an attenpt to ensure that
the appellant suffered no injustice at the hands of the judicial
system W are unable, however, to ensure that the appellant wll
not suffer an "injustice" as aresult of inconpetent representation

as a pro se litigant.

In State v. Goodwin, 909 S.W2d 35, (Tenn. Crim App. 1995),

the defendant sought to represent hinself. The trial court

cauti oned the defendant as foll ows:

"You have no greater right than any other litigants and
nmust expect and receive the sane treatnent and consi der -
ation as if you were represented by an attorney. You are
held to the sane famliarity with the required proce-
dures,” and that's what bothered ne sone, "and the sane
notice of statutory |l ocal rules as woul d be attributed to
a duly-qualified nenber of the bar. The trial judge wll
not act for your attorney at all. A party who represents
hi nsel f woul d be held to the sane standard of know edge
and practice as any qualified nenber of the bar. Reason-
able consideration for a layman acting as his own
attorney, "and | have al ready advi sed you this, "does not
require the Court to interrupt the course of proceedi ngs
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to translate legal terms, explain legal rules, or
ot herwi se attenpt to address the ongoi ng consequences of
the party's decision to function in a capacity for which
he is not trained."

Id. at 41.

W agree with the general proposition set out by the trial
judge in Goodwi n, however, as we have previously noted, we wll
cast the pro se litigant's actions in the nost liberal |[ight

allowed by law. In this case, we have done so.

The appel l ant' s i ssues presented for review, generally stated,
assert that he was denied due process and abuse of discretion by

the trial court. W find no nerit in either.

The appellee filed a notion for sunmmary judgment pursuant to
Rul e 56, Tennessee Rules of Civil Procedure, on the grounds that
there was no genuine issue of a material fact and that she is
entitled to judgment as a matter of law. As earlier noted, the
grounds upon which the appellant sought to contest the wll were
| ack of nmental capacity and undue influence. The appellee filedin
support of her notion for summary judgnment, the affidavits of the
attorney who drafted the will and the two attesting witnesses. The
affidavits established that the will was duly executed and in the
opinion of the attorney and the attesting w tnesses, the testator

was, at the tine of the execution of the will, of sound m nd and



di sposing nmenory and did not appear to be under any undue influ-

ence.

The duty of a non-noving party, when faced with a notion for

summary judgnent is well-settl ed.

Once it is shown by the noving party that there is
no genuine issue of material fact, the nonnoving party
must then denonstrate, by affidavits or discovery
materials, that there is a genuine, material fact dispute
to warrant a trial. Fow er v. Happy Goodman Fanmily, 575
S.W2d 496, 498 (Tenn. 1978); Merritt v. Wlson CGy. Bd.
of Zoni ng Appeal s, 656 S. W 2d 846, 859 (Tenn. App. 1983).
In this regard, Rule 56.05 provides that the nonnoving
party cannot sinply rely upon his pl eadi ngs but nust set
forth specific facts showing that there is a genuine
I ssue of material fact for trial. "If he does not so
respond, summary judgnment . . . shall be entered agai nst
him" Rule 56.05.

Byrd v. Hall, 847 S.W2d 208 (Tenn. 1993).

During the course of time while this litigation was pending in
the trial court, the appellant filed various affidavits. None,
however, went to the question of nmental capacity at the tinme of the
execution of the will. Mbst contained inadm ssible or irrel evant

evidence and did not neet the requirenments of Fow er v. Happy

Goodrman  Fam ly, supra, regarding admssibility of evidence.
Further, the appellant failed to denonstrate in any fashion that

the testator was nentally inconpetent to nake a wll.



Wil e the burden i s upon the proponent to establish
that the will was duly executed by a conpetent testator,
upon proof of due execution, the capacity of testator and
voluntariness of his act are presuned. Curry v. Bridges,
45 Tenn. App. 395, 325 S.wW2d 87 (1959); Needham v.
Doyl e, 39 Tenn. App. 597, 286 S.W2d 601 (1956).

In this case the appellant has not, by the nost |iberal
construction and interpretation, of the docunents found in the
record presented anything to rebut the presunption of capacity and

vol unt ari ness.

The appellant further conplains that he was denied due

process. Specifically, he conplains that he was deprived of a
trial by jury. In speaking to this issue, the court in Union
Planters Nat'l. Bank v. Inman, 588 S.W2d 757 (Tenn. App. 1979),

put the question of a lack of jury trial in summary judgnent cases

at rest:

In the first assignnent of error contestants insist
that the entry of a sunmary judgnent in a will contest
proceedi ng anounts to an i nproper denial of the right to
a jury trial as provided for under Article I, Sec. 6 of
the Constitution of Tennessee and Secs. 32-401, 405 and
408 of T.C.A. W find no reported decision directly in
point, but in nunerous cases wll contests have been
concluded on denmurrer sustained by the Court or by
verdict directed by the Court whereby contestants were
denied the right to submt the issues to a jury. See
H ckey v. Beeler, 180 Tenn. 31, 171 S.W2d 277 (1943);
Cude v. Cul berson, 30 Tenn. App. 628, 209 S . W2d 506
(1947); Jones v. Sands, 41 Tenn. App. 1, 292 S.W2d 492
(1953); Curry v. Bridges, 45 Tenn. App. 395, 325 S.wW2ad
87 (1959); Bradford v. Bradford, 51 Tenn. App. 101, 364
S.W2d 509 (1962); Anderson v. Anderson, 220 Tenn. 496,




419 S.W2d 166 (1967). The scope of the Rules of Cvi
Procedure is clearly defined in Rule 1, as follows:

Subj ect to such exceptions as are stated in them
these rules shall govern the procedure in the
circuit and chancery courts of Tennessee and in
other courts while exercising the jurisdiction of
the circuit or chancery courts, in all civil ac-
tions, whether at lawor in equity, including civil
actions appeal ed or otherwise transferred to those
courts. These rules shall not be applicable to
courts of general sessions except in cases where
such courts by special or private act exercise
jurisdiction simlar to that of circuit or chancery
courts. These rules shall be construed to secure
the just, speedy and inexpensive determ nation of
every action. (enphasi s added)

The subject action, civil in nature, was properly
transferred to the Grcuit Court fromthe Probate Court
of Shel by County under the applicable statute. Accord-
ingly, we find that where there i s no genuine issue as to
any material fact sunmary judgnment under Rule 56 is

appropriate in a will contest proceeding and does not
anount to an inproper denial of contestants' right to a
jury trial

Id. at 760.

Summary judgnent upholding the validity of the last will and

testanent of Cliner E. Connatser was properly granted in this case.

The appel |l ant asserts, in a manner sonmewhat disrespectful to
the court, that the court "erred in precluding himfromconducting
di scovery.” First, we note that the appellant filed eighty-five
interrogatories. O the eight-five interrogatories, eleven were
answered. The renmmining interrogatories concerned, in the main,

events that could in no way be calculated to |l ead to the discovery



of adm ssi bl e evidence or relevant information, or were so overly
broad, burdensone and anbi guous as to be incapabl e of a neani ngful
answer . W note that the interrogatories were filed with the
appel l ant's original pleadings. At the sane tinme, a notion to
conpel answers to the interrogatories was filed. Such a notion was
untinely, frivolous and not in harnmony with the Tennessee Rul es of
Civil Procedure. Further, the appellant clainms to have filed a
notice to take depositions which he clains the appel |l ee i gnored and
the court refused to enforce. W find in the record a "notion to
start depositions and di scovery”™ which was also filed on the sane
date as the original pleading. Such a notion is unknown to the
Tennessee Rules of Gvil Procedure. The notion, did however,
contain a list of itenms that could be construed as requests to
produce. The request for production of docunents was, |ike the
interrogatories, in the main, totally irrelevant and could, in no
way, reasonably be expected to lead to additional information
material to the issues raised in the pleadings in the trial court.
Proper responses were nmade to all appropriate requests for

producti on.

Finally, as to the "notice to take deposition," there is
contained in the file a docunent styled "Notice to Take Deposi -
tion." The "notice," however, is a "request" addressed to the

Circuit Court Clerk to i ssue subpoenas to take depositions. There



was no notice as contenplated by Rule 30.02, Tennessee Rul es of

Civil Procedure. Rule 30.02 provides in pertinent part as foll ows:

(1) A party desiring to take the deposition of any
person upon oral examnation ! ([ [t ol 0t itind
Ll bbb ettty vititt. The notice shall be
served on the other parties at | east five days beforehand
when t he deposition is to be taken in the county in which
suit is pending. Wien the deposition is to be taken out
of the county, at |east seven days' notice shall be
given. The notice shall state the tinme and place for
taking the deposition and the nane and address of each
person to be examned, if known, and if the nane is not
known, a general description sufficient to identify the
person or the particular class or group to which the
person bel ongs. If a subpoena duces tecumis to be served
on the person to be exam ned, the designation of the
materials to be produced as set forth in the subpoena
shal | be attached to or included in the notice. (Enphasis
added) .

We find nonerit inthe appellant's conplaints relating to the
trial court's alleged failure to enforce the appellant's attenpts
to obtain discovery. In so doing, we are constrained to state
affirmatively that the allegations of wongdoing, prejudice, bias
and mal f easance | evel ed agai nst the trial judge in the appellant's
brief are entirely unsupported by the record, are scurrilous and
denonstrate a total |ack of reasonable decorum Such conduct by

attorneys or pro se litigants should not be condoned.

The appellant also clainms in the argunent in his brief that
the court abused its discretion in inposing sanctions against him

under Rule 11, Tennessee Rules of Civil Procedure. After our



review of the record, we agree with the trial court that sanctions
are appropriate. Wile, as hereinbefore noted, we |look liberally
upon the actions of a laynmen acting pro se, there is sinply nothing
in the record, under any theory of law, by which relief can be
granted to the appellant. The m sguided efforts of a pro se
litigant are no | ess subject to sanctions than those of an attorney
well trained in the law. W find no abuse of discretion on the

part of the trial court.

We affirm the judgnent of the trial court in all respects.
Costs are assessed to the appellant and this case is renmanded to

the trial court.

Don T. McMiurray, J.

CONCUR:

(Not participating)
Houst on M Goddard, Presiding Judge

WIlliamH Inman, Senior Judge
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This appeal came on to be heard upon the record from the
Circuit Court of Blount County, briefs and argunent of counsel
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

We affirm the judgnent of the trial court in all respects.
Costs are assessed to the appellant and this case is remanded to

the trial court.

PER CURI AM



